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OBIIASL XAPAKTEPHCTHKA PABOTHI

AKTyannHOCTH TeMbl HccieqoBanusa. OddekTHBHOCT IpaXkIaHCKOro
3aKOHONATENLCTBA BO MHOTOM OMNpeleNiAeTC] CHOCOOHOCTHIO 3aKOHA aleKBaTHO
perynupoBaTh TpPOLECCHl, NPOMCXOAAUIHEe B 0OLIECTBE, IO3TOMY TI'PaXCIAHCKO-
NpPaBOBOMY PpEryJHPOBAHMIO, KaK H BCAKOMY MpPaBOBOMY, MpHCYIIE CBOHCTBO
¢dopmansHOH onpeneneHHOCTH SICHOCTB U KOHKPETHOCTH IPa’KAaHCKO-TIPABOBOH
HOPMBI HMeeT GOJNBIIOE MPAaKTHYECKOe 3HAYEeHHe

Mexnay TteM s obecriedeHus THOKOCTH MNpPaBOBOTO PEryJHPOBaHUS
33KOHOJATENh BHIHYXACH NPHOErHYTh K MIHPOKOMY HCIIOJB30BAHHIO TAKOI0
npueMa IOpHIHYECKO! TEXHHKH, KaK BKIIOYEHHE B TEKCT IPaXKAAHCKO-MPABOBBIX
HOpPM OLEeHOYHbBIX mnoHaTHH lcnonb3oBaHue OLIGHOYHBLIX MOHATHH Jaer
BO3MOXXHOCTH ~ NPaBONPHMEHHTENI0  pearupoBaTb HAa  COOTBETCTBYIOIIHE
CONLMANBHO-3HAYHMBIC U3MEHEHHS, IPOUCXOASINHME B ABICHUAX, ONMHCAHHBIX C UX
MOMOIIBIO, YYUTHIBATE OCOOEHHOCTH COOTBETCTBYIOLIMX NPAaBOBHIX KOHCTPYKLIHI
B LIENIOM H KaXKI0i KOHKPETHOH CUTyalu B oTAeNbHOCTH (OHAKO ONEepUPOBAHUE
OLICHOYHBIMH NMOHATHAMH MPEACTABJLET ONPEICICHHYIO CI0XHOCTh B NPAKTHUKE
HX peayH3anyi, B CBA3H € YeM npobiieMa HCMONB30BAHUA OIEHOYHBIX MOHATHH
FPAKIAHCKOr0 MpaBa ABJAETCA OXHOM H3 OCHOBHBLIX MpobneM MNpUMeHeHUS
IPaXKAAHCKOTO 3aKOHOJATENLCTBA

YeTroe NpeACTaBACHHE O TOM, YTO €CTh OLECHOYHOE NOHATHE, ero BHAAX,
0CODEHHOCTAX TIPUMEHEHHS HMeeT OrpOMHOE 3HaYeHHe bib) b4
NpaBONPUMEHHTENBHOH HesTenbHOCTH JIng co3nanus Haubonee momHOrO H
LIEJIOCTHOTO NpeAcTaBeHus 00 uccnexyeMoM deHoMene BaXKHO PacCMOTpEHHE
MecTa  OLEHOYHBIX TOHATHII B  MEXAHH3ME  TpPaXKIaHCKO-NPABOBOTO
peryiupoBaHus, IMyTeM BBIAETICHUS OCHOBHBIX YepT 4Yepe3 COOTHOIIEHHE C
JApYTUMH IPaXIaHCKO-TPABOBBIMH SABJICHHAAMH, BBIpaXKaIOLHMH
HEONpENENEHHOCTE B paBe npobesiaMy, HOpMaTHBHEIMH 0000LIeHUIMH, 0BUIHMH

OroBOpKamMH MHOrOYHCIEHHOCTE U pazﬂooﬁpame OLUEHOYHBIX  IMOHATHH
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TPOKJAHCKOTO NpaBa INPH HaIMYUH psaga ofmHX CBOHCIB BO BCell HX
COBOKYITHOCTH TpeOYIOT BBLIEIECHHA ONPENENeHHBIX IPYII B 3aBUCHMOCTH OT TeX
€IUHUYHBIX 0COOEHHOCTeH, KOTOpble OOBEMHAIOT MEXKIOYy cO00i HECKOIbKO
OLIEHOYHBIX MOHATHH, TO €CTh HX KacCH{HKALHH

JeiicTBHE IpaxJaHCKO-NPABOBEIX HOPM C OLEHOYHBIMH NOHATHAMH Henb3s
BOCHPHHHMATh JIMIb KaK ACATENBHOCTH MO CO3NaHHI0 HOPM IpaBa Y4HTHIBad,
YTO  OLEHOYHBIE MHOHATMA TFPAXJAHCKOrO INpaBa  OPHEHTHPOBAHB  Ha
pEryJIMpoBaHHe NPAaBONPHMEHHTENBHON JEATENBHOCTH, OOJIBIIOE NPaKTHYECKOE
3HauyeHue npuoOperaeT aHanu3 (GYHKUMOHANBHBIX OCOOEHHOCTEHl ONEHOYHBIX
MOHATHI, 00YCJIOBIIMBAIONMX CTIEHUGUKY NIPOLEcca HX PHMEHEHHUS

IpuHnunuaneHas 0COOEHHOCT MEXAHH3Ma MPABOBOIO PEryMHPOBAHHA €
HCIIONB30BAHHEM  IPaXKIAHCKO-TIPABOBRIX HOPM, COIEPHKAIUMX  OLEHOYHbIE
nouatud, oOyclIoBIEHa TeM,  YTO  COJAEpXKAaHHE OLEHOYHOrO0 NOHATHA
ONpeResercd OMIHPHYECKHM [yTeM  HcHone3ys OLEHOYHEIE —[OHATHA,
3aKOHOAATE!b MIPEAOCTABIACT IPABONPUMEHHTENAM CBOGOAY B HX HHTEPNpeTaLun
yTeM HaNOIHEHHS COAEPKAHUEM B 3aBUCHMOCTH OT KOHKPETHBIX 06CTOATENLCTB
AzpecaT rpaKIaHCKO-IIPaBOBOH HOPMBI ¢ OLICHOYHBIM IIOHATHEM CTAJIKUBAETCA C
CHTyallMeil, KOrza 3Ta HOPMa HMMEET HECKOABbKO BapHaHTOB B cBa3u ¢ a1HM
ABJIACTCA AKTYAIBHBIM aHANTH3 MEXaHM3Ma IO3HAHWA CONEPIKAHHUA OUCHOYHOIO
MOHATHA, BBISBICHUE (PaKTOPOB, ONPEASISAIOUMX YCMOTPEHHE TPaBONPHMEHHUTEI
VKa3aHHOE C OUYEBHIHOCTHIO CBHACTENBCIBYET O HEOOXOMMMOCTU H3yuYeHUS
BOmpoca 06 0coOEHHOCTAX NpoLecca NPUMEHEHNA PAXKIAHCKO-NIPABOBLIX HOPM C
OLICHOYHBIMH MOHATHAMU

B uncne BompocoB, TPeOYIOUMX ITyGOKOrO OCMBICIICHHS, BaXXHOE MECTO
3aHHMaeT  CONEpXKaTeNbHBI  @HAM3  IPAXAAHCKO-NIPABOBEHIX ~ HOPM  C
HCIIOJIB30BAaHHEM OLIEHOYHBIX TOHATHIA, MONYYHBIINX HanOoMblIEE PAKTHYECKOE
NpUMeHEHHe (CYLIECTBEHHOCTh, OOLIYHOCTH, Pa3syMHOCTb, 1OOPOCOBECTHOCTH),

BBIAIBJICHHE WX HHTEPIPETALHOHHBIX XapPaKTEPHCTHK
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UanoxeHHblii  cnextp mnpoOmeM, HacTosTensHo TpeOylowmil  cBoero
TEOPETHYECKOrO OCMBIC/IEHHS M Pa3pellieHus, M Ipefonpeneaun BuiGop TeMsl
IUCCEPTALHOHHOTO HCCIIEIOBAaHHS, SBJIAIOILEHCS aKTyanbHON U COBPEMEHHOIA

Jluccepranms ABIseTCs HOBATOPCKOH B 4AaCTH KOMIUIEKCHOIO HCC/IENOBaHHUS
0COOEHHOCTElH TpaXkIaHCKO-NPABOBBIX HOPM C OLEHOYHBIMH TMOHATHAMH H
npobneM HX NPHMEHEHHS, KOTOPOE B OTEUECTBEHHOH UUBUINCTHYECKO HayKe J10
HaCTOAIEr0 BpeMEHH He MTPOBOAWIOCEH

Crenens  mnayunoii  paspaGoranmmoctu  npobiaemsl.  TlpoGrnema
UCTIONb30BAHHUS OLIEHOYHBIX NOHATHIA He ABJAETCA HOBOH JUIA MPaBOBOil HAYKH

Boppocsl npHMeHEHMS MNOHATUHA C HEONpENeNCHHBIM CoaepkaHHeM
CTaHOBWIHCh  NPESAMETOM  HAyuHBIX HMCCIEJOBAaHHH B  TPYAaXx  TaKHX
3aMeyaTeNbHEIX  [IOPEBOJIIOLIMOHHBIX  lopHcTOB, kKak M M Arapkos,
E B Bacekosckuii, U b Hoeunxuit, KII Ilo6Geronocues, © A Iloxposckui,
I' ® lllepmenenuy

Ilocne BBepennas C W BunbHAHCKUM TEPMHMHA «OUEHOYHOE TIOHSTHE» B
NPaBOBYI0 HAYKY 3HAUMTENBHYIO poinb B pa3paborky faHHoil npoGneMaTHKH ¢
no3utyit obuieit Teopun npasa BHecna T B Kawanuna

@dyuaaMeHTanbHBIE HCCIAEAOBAHHA OTPACHEBBIX OLECHOYHLIX TOHATHI
npoBeneHbl yueHnIMH B obnacti tpymoBoro (E M Actpaxan, M U Bapy,
C 10 TIonosuHa, E A Crenanora), anmunucrparuedoro (B B Hrnarenxo,
U B Tumomenko), wusbuparenssoro (A B  Muponos), yronosHoro
(P C [dxmuaxomusa, E B KoG3esa, b H Kopobeu, E H Macnosa,
A B Haymo, B B [Ilureukuii, C JI HWlamuenko, I' I' IlImenesa,
O C Ilymmnmuna, E A ®ponos), yronoBHo-npoueccyanstoro (C C Bespykos),
rpaxiaaHckoro u apburTpaxhoro npoueccyanssoro npasa (P M Hurmataunos,
P O Onasnes)

Bonpockl npeaMeTa JNcCepTALMOHHOTO HCCAEA0BaHNA HAILTH OTPAXKEHHE B
TpyAaX TaKHWX M3BECTHBIX yueHsx, kak C C Anexcees, H U Aramupos,

A T bounep, C H bparyc, A b Benrepos, B C epebkun,
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K M Komuccapos, B B Jlazapes, B 1 HaymoB, A C Ilurosukus,
A © Yeppanues, B @ SKkoBneB u apyrux

Hccnenosandio npobneM NPUMEHEHHA OTACTBHBIX BHAOB OLIEHOYHBIX
NOHATHI B TIPaXKJAHCKOM [IPaBe Y/IENEHO BHHUMAHHE B TPYJax YHUCHBIX-
uuBuaMcTOB, B wactHocth, M M Bparunckoro, B B Burpsasxckoro,
J KO Bacunesckoii, J1 B Bonocarosoii, b M Ionramo, A I" Jlunpenxo,
T A Jposnosoit, B M Emensanora, [ JI Kougmpariok, O A Ky3sHeuosoi,
A A Mamusosckoro, K U Cxnosckoro, JI B 1l{ennuxopoii

BMecte ¢ TeM [0 HaCTOAWErO BPEMEHH B JAOKTIPHHE OTCYTCTBOBAl
UEIOCTHBIH MOAXOJ K HM3YYEHMI0 OLCHOYHBIX IOHATHH TIPakKAaHCKOTO NpaBa
PaccmarpuBanich UL OTAENBHBIE BOMPOCH! PpeaNU3aliui IPAXIAHCKO-TIPAaBOBRIX
HOPM C OHCHOYHBLIMH MOHATHSIMH, HE 3aTpardBaiollH€ MHOTMX HHCKYCCHOHHBIX
BOMpPOCOB M30paHHO# TeMbl Hccaerosanus CreuHansHOrO KOMIUIEKCHOTO
HCCIIeIOBAHNUS, TOCBAIIEHHOrO0 aHAIM3Y HOHSTHS, NPH3HAKOB WU ocobeHHocTeil
OLEHOYHBIX IIOHATHH B IrpaKJaHCKOM MpaBe, UX MeCTy H HYHKUHOHAIBHOH PONH B
TNpaBOpeATH3ALOHHOM MEXaHH3Me, BUIaM OLEHOYHbBIX HOHATHI U cneuuduke ux
TIPHMEHEHNUS B TPRXKIAHCKOM IPaBe HE MPOBOAMIOCH

Iiear AHCCEPTANHOHHOIO HCCAEAOBAaHMS COCTOMT B  IOCTaHOBKE,
H3yYEHUH ¥ Ppa3pellieHHH OCHOBOMONAralomIMX TEOPETHYECKHX Ipobiem,
CBA3AHHBIX C AHAJIH30M CYIMHOCTH OLIEHOYHBIX MOHATHIA, HCIOJb3YEMBIX B
IPOKAAHCKOM [IPABE, UX POJIM B PEryIHPOBaHNN MPAKAAHCKHX MPABOOTHOIUEHMIA,
BLIABJICHHM OCOOEHHOCTEH MX TNPHMEHEHHS, B OMNpEHENCHUH CcrocoboB
TONKOBAaHWA, H3y4YeHuH CyAeOHOH MPaKTHKM M YCTAHOBICHMH KpPHTEPHEB,
IO3BOJIAIONIUX TIPABONPUMEHHTENIO ONPENENATb HX COAEpKaHHe

MpuHuMas BO BHHMaHKE 3HAUMTENLHOE KONHYECTBO TIPAXKAAHCKO-
HpaBOBBIX HOPM C OLEHOYHBIMH INOHATHSAMH, aBTOD HE CTaBMT cBoeil 3amauei
NPOBEACHNE HCYEPIbIBAIOIIETO aHANN3a KPHTEPHEB ONPENENEHHA CONCPKAHUA
BCEX HMMEKIIMXCSH B IPpa{IaHCKOM 3aKOHOINATENLCTBE OLEHOYHBIX momsTHi B

paﬁore NpeaAMCTHO PpacCMATPUBAKOTCH HHTEPNPETAUHOHHBIC XapaKTEPpHCTHKH
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TONBKO 4acTH M3 HHX, Hauboiee BoCTpeOOBAHHBIX B rpaxaaHckoM oboporte
Haunoe ofcroarenscTBOo  OOyCNOBIEHO, Mpexae Bcero, (GOpMaTbHBIMU
TpeGoBaHnAMH K 00beMy paboTHI

Jns nocTikeHHs yka3aHHBIX Leleil B IIPOLECCe HCCAEAOBAHUA PEUIaNHCh
cllenyloNye 3aaa4n

- OpOAHATM3UPOBATh HCTOPUYECKUE ACTIEKTH HUCAOMb30OBAHNA IPAXKIAHCKO-
NPaBOBEHIX HOPM C OLCHOYHBIMH MNOHATHAMH, YCTRHOBHTB DJBONIONHIO H
TeHAEHLHH HUX HCHOJL3OBAHUS HA PA3NMUYHBIX 3TaNax Pa3sBHTHA TPAXTAHCKOTO
3aKOHOMATENbCTRA,

-Ha  OCHOBE  W3y4eHHsl  TEOPETMYEeCKOro  Hacjleaus  Y4eHBIX
JOPEBOIIOUHOHHOI, COBETCKOH M MOCTCOBETCKOH 30X HCCIEAOBATh CYLIHOCTh
IPOXIAHCKO-IPABOBRIX  HOPM  C  OLEHOYHBIMH  TIOHSTHAMH,  BBIENHTD
XapaKTepHBle MPU3HAKH U NIPEIOXUTE HX edHHEBLMIO,

-ONpefielTh MECTO OHECHOYHRIX TOHATHII B MOHATHIHOM amnapare
rpaxpaHckoro npasa M 0o0ocHOBaTh uX  (QyHKIMOHANBHYIO poONb B
TIPaBOPEANN3alIMOHHOM MEXAHU3ME,

- BBIABHTD BHB! OLICHOYHRIX NOHATHIH IpaxJaHCKOTO MpPaBa M NMPEATIOKUTE
X Kraccudukauuio,

- MCCnenoBaTh OCOOEHHOCTH MPHMEHEHHS IPakNaHCKO-MpPaBOBEIX HOPM C
OLICHOYHBIMH TIOHATHAMH,

- PaccMOTPETH TOJNKOBAHHE H KOHKPETH3alMI0 KaK HEOTBEMJIEMBIE YaCTH
rpouecca NPUMEHEHHS OLEHOYHBIX TOHATHI PAXAAHCKOr0 MpaBa, ONpeNeIuTh
crmoco6El H BUABI HX TOJIKOBAaHHA,

-NIPOAHATH3NPOBATH CYIIHOCTh YCMOTPEHHUS IIPH MPHMEHEHHH I'PaXIAHCKO-
NPaBOBEIX HOPM C OLIEHOUHBEIMH ITOHSTHSIMHU, MCCIIEAOBAThH MPU3IHAKH YACTHOTO H
CyAebHOro yCMOTpEHHA, ONPEeHTh YCIOBUA HX HOPMHPOBAHN,

-M3YYHTh W TPOAHAIM3UPOBaTh CyAeOHYI0 NpaKTHKY MNpUMEHeHHS
TPaKJAHCKO-NIPABOBEIX HOPM C OLIEHOYHBIMH ITOHATHSMH C LIENbIO YCTAHOBNEHHS

KpPHUTEPHEB U1l ONPEAENICHUA UX COAepKauud,
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-pa3paboTaTe  TeopeTHueckH O0OCHOBaHHBIE M TNPUIOAHBIE  JUIA
TIIPAKTHYCCKOr0 MNPHMEHEHHA PEKOMCHIAAUUM IO MNPHMCHEHHIO TIPaXKIaHCKO-
TIpaBOBLIX HOPM C OLIEHOYHBIMHU INTOHATHAMH

O6BeKTOM HCCJIEOBAHMA  BBICTYIIAIOT 06HICCTBeHHBIe OTHOLICHHA,
CBA3aHHBIC C TEOPHEH U PAKTHKOH HCHONB30BaHHA rPaXKIaHCKO-NPABOBBIX HOPM,
COJEpPIKALIHX OLIEHOYHbIE IOHATHA

ITpeaMeToM HcCIeAOBaHMS ABILIIOTCA T'PAXKIAHCKO-NPABOBBIC HOPMBI,
coacpiKale OLICHOYHBIC MOHATHA, HaY4YHbIC TPYRBI, ITOCBAILICHHBIC
HCCJIEIOBaHNIO CYUIHOCTH, CHCIIH(I]HKH H ﬂpOﬁHCM NPpUMEHCHHUA OLCHOYHBIX
TIOHATHH, CyfeOHasi NMpaKTHKa paspelleHHs CIOPOB C MPUMEHEHHEM IPaXAaHCKO-
NPaBOBLIX HOPM C OLICHOYHBIMH IMOHATHAMH

Merogojornieckas  OCHOBA  AHCCEPTAlMOHMHOrO  MCCJIEA0BAHHSA
NpeACTaBIACT coboit COBOKYITHOCTh HAaYYHBIX IPHEMOB H METOA0B HCCJICAOBAHHUA
ABIEHUI U npoueccoB OCHOBHBIM METONOM MO3HAHUA B JaHHOI pabote cran
BceoOuii JHATEKTHYECKHH MCTOA, B paMKax KOTOpOro g HCCICAOBAHHUA
OTHENBbHBIX MpOOJeM TEMBI NPUMEHINCh TaKHe OOILETIOrMYECKHE INPHEMBI Kak
aHaJIM3 M CHHTE3, BOCXOXKACHHE OT KOHKPETHOro K abCTpaKTHOMY, MCMOJIb30BaHUE
BHAOBBIX M POJOBBIX OTNMuMA M TJ B paMkax HCCIENOBaHHA UIMPOKO
NPUMEHATHCh, YacTHOHAy4Hble METObl, KOTOPHIC HpPENCTaBICHHI B pabore
METOJaMu CpPAaBHUTEILHOTO [PABOBENEHUA M HMHTEpIperauyd, (GOpMalIbHO-
IOPUIAHYECKIM H APYTHMH METOAAMH

HopmarnBnoii 0a30if HccaegoBaHHs  sBUIMCH HOPMBI  POCCHHCKOTO
rpaskIaHCKOTO 3aKOHOJATENbCTB M 3aKOHOJATENbCTBA HEKOTOPHIX 3apyOeXHBIX
TOCYAapcCTB, 4 TAKXKEC MEXKIAYHAPOAHBIC NNPABOBbIC aKThl, COACPKAUIHE OLCHOYHBIC
TIIOHATHA

BMHHPH‘ICCKyIO Ga3y ANCCEPTALHOHHOIO HCCACAOBAHHA COCTaBHJIIH
TPa)KAAHCKOE 3aKOHOJATENBCTBO, HHBIC HOPMAaTHBHEIE TPaBOBBIE  AKTHI,
Marepuaisl  cyneOHoil H cyneOHO-apOMTPaKHOH IIDaKTHKH, CBA32HHOH ¢

TIPUMEHCHHEM I'PAKAAHCKO-IIPABOBLIX HOPM, COACPKAHUX OLCHOYHBIC ITIOHATHA
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TeoperHyeckylo OCHOBY MCCJIETOBAHHA COCTAaBIAIOT  JOCTHXKECHUS
OTEUECTBEHHOI HOpUAUYECKOH Haykn (mpexae BCero LMBHIANCTHKH H TEOPHH
npasa), HAllEAUIHE BbIPAXKEHHE B TPyJaX, B YAaCTHOCTH, TAKHX YYEHBIX Kak
MM Arapkos, C C AnexceeB, A T Bonnep, M M Bparuncknii, C. H Bparycs,
E B Bacekobckuit, J KO Bacunerckas, A b Benrepos, B B Burpancxuii,
B M TFonrano, BU Emenbanos, B B Epwos, A B 3asanckuii, 0 C Hodde,
T B Kamannmna, K YW Komuccapos, O A Kpacapuukos, B B Jlasapes,
A A Manusosckniti, H M Marysos, B C Hepcecsnu, B A Oiirensuxr,
K IT MoGenonocuen, U A Ioxposckuii, H B Pabunosuu, OH Cagukos,
CB Cap6aum1, B U Cunaiicknii, K U Cxnosckuif, E A Cyxanos, H A Ty3os,
P. O Xanpuna, A A Uerosamze A © UYepmanues, b b UYepenaxun,
B B Yy6apor, JI B lllennuxona, I' @ lllepmenesny, B @ SAkosnes

Wsnoxenue psga npoblieM B HCTOPUMYECKOM acnekTe Oasupyercs Ha
HCcaeaoBaHHH M3BecTHBIX yueHsix C A Mypomuesa, 1 b Hosuukoro,
N A Tloxkposckoro, B A Tomcunosa, B A IOmkesnya

Hcnone30BaHsl TeOpEeTHUECKHE 3HAHUA, KacAIOIIMECH Pa3IHYHBIX ACTIEKTOB
HPUMEHEHHs HOPM TipaBa ¢ OLEHOYHBIMHM TIOHATHAMH, HAKOIUIEHHBIE B
OTpacleBHIX IOPHAMYECKHX HayKaX, TakuX yueHnlx kak E UM Acrtpaxan,
M MU Bapy, C C bespykoB, C IO Tonosusa, P C [Lxunmxonus,
B B Urnarenxo, E B Ko63esa, b H Kopobeu, E H Macnosa, A B MupoHos,
A B Haymos, P M Hurmataunos, P O Onanes, E A Crenatosa,
U B Tumomenxo, B B Iureuxuii, C JI Ilanmyeuxo, I' ' HImenesa,
O C Hymumuua, E A ®ponos

CroenanHeie B AMCCEPTAUMH BBIBOABI ONMPAIOTCA TaKKe Ha TPYAH
3apyOeKHbIX y4eHbX, B uHcne kortoperx B AHcoH, A bapak, b Bunmweiin,
P Nasun, P [dsopkus, X Kern, ® K Casunsu, E A. ®apucBopr, K. Lpafirepr,
JI DOuruexuepyc u ap

Hayunas HOBH3HA JHCCEPTALMOHHOIO HCCIEXOBAHHS ONpPENENAETCA KaK

MOCTaHOBKOH l'IpOGHeMBI, TaK 1 NOAXOA0M K €€ pPEIICHUIO M COCTOUT B TOM, 4YTO B
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LUUBWIMCTHYECKOH Hayke OTCYTCTBYIOT pabOTBI, Aaiolie CHUCTEMHBIl aHaIM3
uccaeayeMoii npobaembl B HacToflIEM JHCCEPTAUHMOHHOM HCCIENOBaHUHU
BIEpBbIE B COBPEMCHHOM POCCHIICKOM TpaXIAaHCKOM TMpase IIPOBEACH
BCECTOPOHHUH  KOMIUIEKCHBIH aHalH3 Takoro CHEUU(UYECKOTO NpHEMa
3aKOHOZATENbHOH TEXHHMKM Kak HCIOJNb30BAaHHE OLCHOYHBIX NOHATHH B
pe3ysIbTaTe TAKoro avanusa Obina peuleHa KpynHad HaydHas mnpofieMa, 4To
BBIPA3WIOCh B HCCHAEGNOBaHWHM LIMPOKOrO M BCECTOPOHHETO Kpyra BOIPOCOB,
PacKpeIBAIOUHIMX CYIIHOCTh TpPaXAAHCKO-MTPABOBBIX HOpPpM € OLCHOYHBIMH
HNOHATHAMH H 0COOEHHOCTEH UX NPHMEHEHHA

Ha ocHoBe aHamusa AeiCTBYIOLIET0 IPaIAHCKOrO 3aKOHONATENLCTBA M
TEOPETHYECKUX Pa3paboToK, OCYLIECTBICHHBIX CreLManucTamMu ofueil Teopuu
HpaBa M OTPACACBBIX HayK, JUCCEPTAHT cHOPMYIHPOBAT aBTOPCKOE ONpENCICHHE
OLCHOYHbIX MOHATHH TIPAKAAHCKOrO INpaBa, YTOYHHWI HX OTIMYUTECIbLHBIE
NpH3HAKY, NPERNPHMHAN MONBITKY MX KiaccH(HKaluy, HccnemoBal GYHKUMH
OLICHOYHBIX MOHATHH, BBIABAN creunduyecKHe OCOOCHHOCTH TPHMEHEHHUA
IPaXHAHCKO-MPABOBBIX HOPM €  OLEHOYHBIMH  MOHATHAMH,  YCTaHOBMI
0COGEHHOCTH HX TOJIKOBaHUA Y KOHKPETH3ALUH

Haubonee cylecTBeHHBIMH HOBBIMH TOJIOKEHHAMH JHCCEPTALMH TaKKe
ABJIAIOTCSL  pa3paboTka TEOpPETHYECKOH MoOAENN MeXaHu3Ma (OPMHPOBAHHA
YCMOTpCHHA CyOBEKTa, NPHMEHSIOWET0 TpPaX/JaHCKO-NPABOBEIE HOPMBI C
OLICHOYHBIMH TIOHATHSMM, OnpejeiieHne (aKTopoB, OKa3pIBAIOLIMX BIMAHME Ha
(opMupoBaHHe YaCTHOTO U CyAeGHOro yCMOTpEHUS

Hayynas HOBH3Ha RHMCCEpTAllMy MNPOSBJIETCA M B TOM, 4YTO Ha OCHOBE
obumpHOro aHanu3a cyAeOHOH NpPaxTHKM HCCIENOBaHbl HHTEPIPETALHOHHEIE
XapaKTEPUCTUKH  OTAENbHBIX BHIAOB OLEHOYHBIX [OHATH, MOJy4YMBIIMX
Hauonbllee pacHpOCTpaHeHHe B TIPaXAAHCKOM obopore, copMyIHPOBaHbI
TIPSIVIOKCHHA ~ OTHOCHTENBHO KPHTEDHCB ONpEHECHUA MX  COJAEpXKaHuUs
HPUMCHUTENBHO  BEIIHBIM,  O0A3aTENBCTBEHHBIM M KOPHOPAaTHBHEIM

NPaBOOTHOWECHHAM
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Hayunas HOBM3Ha paboTHI BBIpaXkaeTcd H KOHKPETH3MPYETCA TaKXe B
OCHOBHBIX I10J103KeHUSX, BLIHOCHMBIX HA 3aLIHTY:

1 CraHoBieHHEe OLICHOYHBIX TMOHATHI B TIPaXJAHCKOM TNpaBe HMeeT
IUTMTENBHYIO HCTOPUIO M CBA3aHO C MNPOLECCOM Pa3BHTHA 3aKOHOAATENLCTBA,
COBEPIIEHCTBOBAHHEM  TEXHHWKM IIPAaBOTBOPYECTBA 32 CYET  YBEIHYEHHA
abcrpakTHOCTM M YMEHBIUEHHMS Ka3yHCTHYHOCTH mnpexnucanuii Ha ocHoe
aHaH3a HCTOPHYECKOTO H COBPEMEHHOTO MATepHana, a TaKe CPaBHUTENBHO-
TIPABOBOTO HCCIICNOBAHUA CAENaH BBIBOJ, HTO TIPaXKNAHCKO-TPABOBbIE HOPMEI,
coZepXallMe OLEHOYHBIC IOHATHA, HM3BECTHHI BCEM MNpaBoBbIM cucreMam Hx
He3HayHTeNbHBlE Pa3INYHs PEJONPEIENIIOTCA HAMOHANEHBIMUY 0COOEHHOCTAMH,
HO HA BCEX 3Tanax pa3BUTHA SABJIAIOTCH HEOTHEMIIEMOI HacThIO MPABOBOM
cTpykryper  KpoMe Toro, KOHCTATHPOBAHO HANH4YHE TPEEMCTREHHOCTH H
YCTOHYMBO} TEHAEHIMH K PACUIMPEHHIO HCIIONB30BAHHS OLEHOYHBIX MOHATHII B
TEKCTE IPAXIAHCKO-TIPaBOBEIX HOpM ['paxnaHckmnii kopekc P® nowmen mo myrtu
3HAYATENPHOIO YBENHYEHHS 4YHCIA HOPM, COZEPIKAIMX ONEHOYHBIC MOHATHSA,
MPUMEHAS NIPH 3TOM B psAfe Cly4acB mpueM ux AeduHuTHBHOrO obecrmedeHus
nyTeM 3aKpelUIeHHWs B 3aKOHE NPUONM3UTENLHBIX KPHTEPHEB, SBIAIOUIUXCS
OPHEHTHPOM [UIs NpaBONpPHMEHHTeNell M  orpaHMuMBamoulmx cBofoay ux
YCMOTpEHHA

2 I'paxknaHCKO-MpaBOBBIM HOPMaM C  OLCHOYHBIMH  IOHATHAMH
CBOIfCTBEHHBl Clefylolve creuudHYeckue YepTsl CcomepXkarci B HOpMaXx,
KOTOpBIE ABIAIOTCA ABYXAJEMEHTHBIMH HOPMAMU-TMIPEANMCAHUAMH, COCTOALMMH
U3 THIIOTE3b! M AUCHO3HLUH, N0 CBOEMY COIEp)KaHHIO Haubomnee OnM3KH K Mepe
npaBopoi  cBofoABl CyOBEKTOB MNpPaBONPUMEHEHHA 1O BHOOPY BapuaHTa
MOBEACHUA B IPAKAAHCKOM 06opoTe, npuMeHsioTes B Gonbiieii 4yacT He B CBA3M
C TpaBOHApyLIEHHEM, a Ha CTAAMH OCYIUECTBIECHHs IIpaB W HCIOJHEHHA
00s3aHHOCTEH, CYIIECTBEHHas? pOMk B  YCTAHOBIGHHMH UX COIAEPXKaHUA
NPHHAJISKHUT NPUHIMIAM TPaKAAHCKOTO NMpPaBa, 4 TAKKe HOPMAM MOpaiM H

HPAaBCTBCHHOCTH Onnakxo HazBaHHBIE 0COOEHHOCTH HE MEHAIOT CYIIHOCTH caMoro
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IPaBOBOr0 SABJICHHMA, & XapaKTEPU3YIOT JIHIUL cCrelHGHKY NpOABIECHUA 3STOMR
CYHIHOCTH B TpaxJaHCKHMX MNpPABOOTHOIUCHHAX, B CBA3H C 4YE€M OTCYTCTBYET
HeoOxoouMoCTh HX Y4YeTa npu GOpPMYNHPOBAHHM IIOHSTHSA MCCIENYEMOrO
NpaBoBOrO  fBJICHHSA NPHUMEHHTENPHO K OTpacAd TIPaXIAHCKOTO Mpasa
OLeHOYHOE NOHATHE IPAKAAHCKOr0 NpaBa — 3TO OTHOCHTENbHO-ONPEACNCHHOE
THOJIOXEHHE, CYOPMYIUPOBAHHOE B IPAXKIAHCKO-NIPABOBOH HOPME MyTEM YKa3aHHsA
Hanbonee oOWMX [pH3HAKoOB, CBOHCTB, Ka4yecrB, CBA3el H OTHOLIEHHIA
pa3Hoobpa3HeIx NpeAMETOB, ABJICHUH, AeHCTBHA, TIpOLIECCOB,
nNpeayCcMaTpruBaoUIece B paMKax COACPKATECIBHBIX KPHTEPHEB, YCTaHOBICHHBIX
3aKOHOJATENEM,  CaMOCTOATENbHBIE  BHIOOP  YYaCTHHKOM  IPaKIaHCKOIO
NPaBOOTHOIICHHS BapHAHTA MOBeAcHUs (OLEHKY M30pPaHHOTO NMOBENEHHS CYXOM)
NPUMEHUTENBHO K KOHKPETHOH CHTYauuy B JAHHOH COLMANBHON CpPesie U B JaHHOE
BPEM C YHETOM BHYTPEHHETO YOeKIeHHS

3 Kak npueMm 3aKOHOJATENBHOH TCXHHKH, OLUCHOYHBIC IIOHATHA HMMCKOT
OlpCACICHHBIC NpECHMYIUECTB2 H ABIAIOTCA 00BEKTHBHO HCOGXOI(HM]:IMH
TPOKHAHCKOMY 3aKOHOZATeNbCTBY IIpH 1aKkOHHYHOM M3JOXKEHHH TeKcTa
rpasJIaHCKO-IIPaBOBOH HOPMbI OHM OOECHEedYHBAlOT TOJHOTY M AHHAMHYHOCTD
rpaxaaHCKOroO 3aKOHOAATEJIBCTBA, MO3BOJAIOT oro6pa3m1> B IpaBe ABJICHHA
MOpaJIbLHOro, OJTHYECKOr0 H  HpPAaBCTBEHHOIO  XapaKTe€pa, TIpeAOCTaB/IAKOT
cybbexTaM npaBo BeIGOpa B KOHKPETHOH CHTyalluH Haubojee lienaecooOpasHoro
BAPHAHTA IOBEACHHMsA, YTO B 3HAYMTENBHONH CTEMeHM BaxHO A cgepsl
IPaXAaHCKO-[IPAaBOBOTO  PEryJMpOBaHMA, OTAWYAlOUIEHCS HHULMATHBOH M
cBo0onolf ycMOTpeHHs Y4YaCTHHKOB HeraTHBHBIMH CBOHCTBAMH IPaKAAHCKO-
NpaBOBBIX HOPM C OLCHOYHBLIMH NOHATHAMH SBIAIOTCA MNPOU3BOJIBHOCTE H
CyOBEKTMBM3M WX TOJKOBaHHMA, NPAKTHUYECKH HEOrpaHMyYeHHas cBobona
YCMOTpEHHUA B NPOLECCE IPHMCHEHHA B ormiuune 0OT NMO3UTHBHEIX CBOﬁCTB,
NPOABJIAIOUIMXCA B cepe NPaBOTBOPUECTBA, HETATHBHAIE CBOICTBA UMEIOT MECTO

Ha CTaJy NpUMEHEHUA [TpaBa
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4, I'pa’x1aHCKO-TIPABOBBIE HOPMBI C OLIEHOYHRIMH HOHSTHAMHU BBIMOJIHAIOT
dyHKUMN 3aKOHONATENBHOH JKOHOMHMH, NPOrHOCTHYECKYIO, MH(OPMAlUNOHHO-
NCHXOJOrHYECKYI0,  PEryNATHBHYIO, HHAUBHIAYalNM3allMH, BOCIHTATENLHYIO
LEHHOCTHO-OPHEHTALMOHHYIO, OXPaHHTENBHYIO U yundunupyrougyio
OnpegensiounMy  BAAIOTCA  QYHKUHMA HHAMBHAYANH3aUHH M L€HHOCTHO-
opuenTauuontas (DyHKUHS WHAMBUAYATH3ALHM NPOSBIAETCA B TOM, YTO
cyObeKkTaM MpaBoNPUMEHEHHS NPEOCTaBIseTcs onpeneneHHas csoboaa 8 BriGope
BapHaHTA OCYIIECTRIEHHA NPaBa MK UCIIOJIHEHUS O0A3aHHOCTH B 3aBUCUMOCTH OT
daxkTHyeckoii CHTyallMM, 4YTO CBHAICTENBCTBYET O HATHYMH D3ICMEHTOB
JeLeHTpaIN30BaHHOro  peryaupoBaHus  CyThb  LIEHHOCTHO-OPHEHTALMOHHOM
(bYHKUHH B TOM, YTO OLEHOYHbIE IOHATHA CBA3BIBAIOT IPABOBOE PETYIUPOBAHUE C
NCUXOIOTHYECKMMH YCTAHOBKAMH M LEHHOCTHRIMM OPHMEHTHPAaMH, BONeH H
NpaBocO3HaHMEM  cyObekTa  NpaBONMpPHMEHEHHd,  JaBad  HanpasJeHHA
MEICITUTEIFHOMY NpOLecCY HHTEPIpPETaTopa

IMockonbKy B rpaskIaHCKOM MPaBe OLEHOYHBIC MOHATHA MCIONB3YIOTCA HE
TOJBKO KaK CPEACTBO ITPAaBOTBOPYECKOH, HO M MHTEPNPETALMOHHON TEXHHKH, TO
coziepikanye PyHKLHI OLCHOYHBIX NMOHATHIT B PaXAaHCKOM IpaBe 00YCIOBIEHO
TEM, Ha KakOil CTaiuH MpaBOBOTO pEryIMPOBaHHUS OHH  PpeaTH3YIOTCH
IIposenaiomuecs Ha CTaAUM [PaBOTBOpPYECTBA ODECMEYHBAOT TIHOKOCTH
[IPaBOBOTO peryIHPOBaHHA, COMIACOBAHHOCTD C MOPATLHBIMH HOPMaMH, ABJISIOTCA
CPE/ICTBOM 3aKOHOJATENhHOH 3KOHOMHH, BBINOMHAOT NPOFHOCTHYECKYI H
IuHamuyeckyo ¢ynkuup Ha cragum npasonpumeneHHs copepixanue (QyHKIHI
CBSI3aHO ¢ 00ecneYeHHEM HHANBUAYANILHOTO PEryIHpOBAHUA

5 Kiaccupuxanus  OLEHOYHBIX MOHATHH  IPaXKAAaHCKOro  MNpasa,
NpoW3BENEHHAA MO PA3MMYHBIM OCHOBAHHAM (B 3aBHCHMOCTH OT XapakTepa
MPU3HAKOB ABJIEHUI, HMH 000011aeMbIX, C NO3HULIHI 3aKOHOAATENBHON TEXHHKH, B
3aBHCHMOCTH OT Cy0BeKTa, KOTOpoMy OHM B Gonblueil CTeneHH anpecoBaHBl #
KOTOpBI OMEepHpYeT WMH, IO CTPYKType, B 3aBHCHMOCTH OT CTPYKTYPHOIO

JJIEMECHTa HOpMBl NpaBa, COAEPKALUErO OUEHOYHOE MOHATHE, MO NPHU3HAKY
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IpeaMeTa OLUEHKH), MOKa3ala HEBO3MOXHOCTD HX CHCTEMaTH3alUH 110
CONOCTaBUMBIM, BHYTpPEHHE HENPOTHUBOPCYHMBHIM OCHOBaHMAM CrefoBaTeNbHO,
OUCHOYHBIC TMOHATHA B FPaXKZAHCKOM NPaBe HENb3A NPEACTABUTL B KadecTBE
CHCTEMBI, UMCIOLLICH OnpeaesicHHEIE PaBUJIa BIJIIOYEHHA HX B TEKCT FPXIAHCKO-
NIPaBOBBIX HOPM C NO3HUHMMH IOPHINYECKOH TEXHUKH

6 IlpumeHeHHe rpaXxJaHCKO-NIPAaBOBBIX HOPM C OLICHOYHBIMU MOHATHUAMU
XapaKTepUu3yeTICs  ONpelENCHHBIMH  OCOOEHHOCTAMH,  OOYCIOBJIEHHBIMH
CYLWIHOCTRIO TPAXAAHCKMX TNPaBOOTHOLIEHHH M creluQuKo#i rpaxgaHcKo-
IIPaBOBOTO PETyIHPOBaHH

OcHopononaraiomeii GpopMoil peann3anuy rpaxIaHCKO-IIPaBOBBIX HOPM ¢
OUCHOYHBIMH TIOHATHAMH ABJISETCS MCIONB30BaHHE, KOTOPOE BHIpAXKAacTCA B
COOCTBEHHBIX AKTHBHBIX JEHCTBMAX CyOBEKTOB IPaXAaHCKOTO MpPaBOOTHOIUCHHS,
PEATH3YIOUIMX N0 CBOEMY YCMOTPEHHIO IOpPHIMYECKHE BO3MOXKHOCTH B paMKax,
NpEAOCTaBICHHBIX HOPMOHi € OLEHOYHBIM NOHATHEM [IOCKONBKY B IPaKAaHCKOM
NpaBe BJIACTHOC NPHMEHCHHE MMECT /I peajH3allMM HOPM BCIIOMOTAaTENIbHOE
3HAYeHME, a YCTAHOBJCHHE TPaXJAAHCKHX IPABOOTHOWIEHHH M HX pa3BUTHE
NPOHCXOOAT HAa OCHOBE COOCTBEHHOTO NOBEACHHA CYOBEKTOB IPaKIAHCKOrO
npaea, TO OCHOBHEIMH CYObEKTaMH MPUMEHEHHS IPaXKIAHCKO-IPABOBBIX HOPM C
3aKJIOYEHHHIMM B HUX OLICHOYHBIMH NOHATHAMH CICAYET NpPH3HATh CaMuX
YYaCTHHKOB TPaXHAHCKMX IpaBooTHoweHuit Cpean BIAcTHeIX CyOBEKTOB
NpUMEHEHNs IPaKIAHCKO-TIPABOBBIX HOPM C OLCHOYHBIMH MOHATHAMH OCHOBHOE
MeCTO 3aHMMaeT Cyn C npoueccoM pealM3alMi  OLICHOYHBIX HOPM B
FPaXXAAHCKOM TIPaBE TECHO CBA3aHO HHAMBUHAYaATbHOE PEryIHPOBaHHE

7 Ilponecc mpuUMEHEeHUA IPaXAAHCKO-NPABOBRIX HOPM C OLCHOYHBIMH
MOHATHUSMM CJIEAYeT paccCMaTpHBaTh KaK aHAIMTHKO-MO3HABATENLHBIN Mpouecc
HHOMBUIYaIH3aUUH M NepCOHU(PHKAUMM OLCHOYHBIX NpPEAmHCaHUH B ¢opme
HEHHOCTHO-YCMOTPHTENbHBIX ~ AEHCTBMH  CyOBEKTOB  MpaBONpPUMEHEHHA
CyObeKTs! HafeNslOTCA NPaBOM CaMOCTOSNTENBHOIO YCTAHOBJIECHMA COLEPKaHHS

OLCHOYHOIO TMOHATUA MPUMCHHUTCJIBHO K  KOHKPETHBIM obcToaTenscTBaM
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INeHCTBUTENEHOCTH, YTO 00YCIIOBNIHBAET TBOPUYECKHI NOJXO0M K NPUMEHEHHIO HOPM
MpaBa, I03BOJIAET TOBOPUTDH O HANMUYHH CHTYAIHOHHOTO NPABONPHMEHEHHS

8 [lpouecc mMO3HAHHA TIPAXMTAHCKO-NIPABOBOH HOPMBI C  OILEHOYHBIM
NOHATHEM MNpPEACTAaBIAeT ENUHCTBO [BYX B3aHMHO JONOJHAIOIMX, HO HE
TOXAECTBEHHBIX MO CBOEMY COZEpKaHHIO, (QYHKIMAM H UEIAM MpOLECCOB
TONKOBaHMA, 00s3aTeNBHEIMH 2TEMEHTAMH KOTOPOrO BHE 3aBHCHMOCTH OT BHAA
cyOBeKTa TONKOBAHHA H IOPUIHYECKAX NOCIEACTBUI aKTOB TOJIKOBAHHUS ABJISAKOTCA
yACHEHHME W paspiCHeHHe, U KoHkpermsauuu Ilpw 3ToM cnemnduuecknmu
0COOEHHOCTAMH TaKOH HeATeNbHOCTH MNpY HATWYUH OUECHOYHBIX HNOHATUH
SBNAIOTCA  HAmMYde COOCTBEHHOTO YCMOTPEHHS IPaBONPHMMEHHUTENA Kak
HEOOXOMHMOr0 3JIEMEHTA MO3HAHHA CMBIC/IA OLEHOYHOrO MOHATHSA, TBOPUECKHil
XapakTep TaKOH AeATENBHOCTH, CONPOBOXAAIOIIEHCS OLEHKOH, 00ycnoBneHHOCTh
pe3yJIbTaTa HOPMaMH MOPaIH, TTO3HABATENBHBIM ONBITOM HHTEPNIPETATOPA

OGoCHOBAH M TEOPETHYECKH ONpPABAAH JUIS TOJKOBAHUA OUEHOYHBIX
NOHATHH CHCTEMATHYECKHE, JOrMaTMyeckuii M GYHKIMOHANBHEIA CrOco6bI,
OIHaKo, Haubonbllee 3HAYEHHE HMEET ANCKPELMOHHOE TOJNKOBAaHHE, KaK BHJ
TOJIKOBAHUA 110 Pe3yiabTaTy B 3aBHCHMOCTH OT CyOBEKTa TOJIKOBAHHA pelalomas
pONb B ONpPERENEHMH COIEPKaHHMA OLEHOYHBIX MOHATHH IPRKTAHCKOro NpaBa
NPHHAUIEKUT JOKTPUHATEHOMY H CyJAeOHOMY TOJIKOBAaHHIO, PE3YNbTaThl KOTOPBIX
HeoOXOAMMO  HCMONB30BAaTH TNPH  CO3MAaHMH TEPEYHEBHIX  ONpeneseHui,
ABIAIOMMxcA Hanbonee 3¢dexTHBHEIM CrI0COO0M KOHKPETH3allHH OLEHOYHBIX
TIOHATHI IPaXXA3HCKOTO NIPaBa

9 HeoOx0aMMBIM KOMIIOHEHTOM Npoluecca NPUMEHEHNS BBICTYIIAET OLIEHKa,
B TIpollecce KOTOPOH OOBEKT COOTHOCHMTICA ¢ yDOexnaeHueM cyOnekra
npaBonpuMeHeHus O HEeHHOCTAX ITOCKONBKY OCHOBaHMEM OLEHOK CIIyXKaT
LEHHOCTHBIC OPHEHTAlNH, KOTOpPHIE CKIRABIBAIOTCH B CO3HAHHU KaK pe3ynbTaT
COLMATBHOTO OTBITA, TAKAs OLEHKA ABIACTCA aKCHOIOTHYECKoit

10 YcmoTpeHHe npH NpUMEHEHHH OLEHOYHBIX MOHATHH FPaKIAHCKOTO

npaBa ABIACTCA NOJIOXKHUTEJIBHBIM H HeoOXoAuMEIM JTO crnocob NIPpUMEHCHHA
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rPaIaHCKO-TIPABOBOI HOPMBI, KOTOPBIH 3aKII0YACTCA B CBOGOAHO-CYyOBEKTHBHOM
H OTBETCTBEHHO-CcOANaHCHPOBAHHOM BbIOOpE yHaCTHHKOM TPaKAaHCKOIro
HPaBOOTHOMIEHHA BAPHAHTA NOBEACHHS (OLEHKE ZaHHOrO BHIOOpA CYZXOM) HCXoas
13 cneunduku KOHKpeTHOH cutyauun [lenecoolpasso roroputs 06 yeMOTpeHUH
Kak O mpaBe ¥ oOs3aHHOCTHM  BrifOpa BMECTE, HAaNpPaBICHHBIX Ha MOHCK
ONTUMAJIEHOTrO PEIUEHHA 110 KOHKPETHOMY CITY4aio, He pa3fensis UX Mexay coGoii
Iockomeky  ycMOTpeHHE, KaK  MBICIMTENBHAkS  JEATENHHOCTh  CyObekTa
NPaBONPUMEHEHUA, CONPOBOXKIAETCA OLEHKOH, TO YCMOTpeHHe HE BOSHMKACT, a
dopmupyercs YcmoBusaMH (GOPMHPOBaHMA YCMOTPCHHMS BBICTYNIAIOT HHTEpec,
NpPaBOCO3HAHHE NPABONPUMEHHTENSA, HOPMbl MOpald H HPaBCTBEHHOCTH,
TPHHIMIE I0GpOCOBECTHOCTH, PasyMHOCTH H CIIPaBEUTHBOCTH,
nenecoobpa3HocTs, cyfebHas npaxkTuka

Cbhepa ycmorpenns cyObekra, UPUMEHAIONIEr0 IPAXNAHCKO-IPABOBbIE
HOPMEI C OLICHOYHBEIM HOHATHEM, He sABmAeTcA OccrpenenbHoil OOLEKTHBHBIE
HpEeNensl YCMOTPEHMA INpH TPUMEHEHHH TPaXCAAHCKO-TIPaBOBBIX HOPM C
OLCHOYHBIMH MOHATHAMH OTIHYAIOTCA TEM, YTO 33KOHOAATENb ONPENENACT HX B
oflieM BuAe, yKa3siBas JIMIIb HAUPaBieHHEe Ha pe3ynsTaT Oe3 obo3HaueHus
yCAOBHi, B KOTOPHIX JOMKHBI COBEpLIaThCd Te MM HHBE JAeHCTBHA
CyObexTHBHBIE Npeiebl YCTAHABNMBAIOTCA CaMMM TIPaBOIPHMEHHTENEM, YTO
SBJIACTCS TIONIOKHMTENBHBIM B CMEICIE JOCTHXKECHHA HeoGXOAHMMOH CTemneHH
cBoOOAB CyOBEeKTa, OCHOBAHHOM Ha JUCMOZHTHBHOM MeETOZE IpasKIaHCKO-
NPaBOBOrO pEry/JHpoBaHHsA OOLIECTBEHHBIX OTHolleHHH B kauecTse enmHCTBa
cy0beKTHBHOrO ¥ OOBEKTHBHOTO TNpEleNioB YCMOTPEHHS [PH ONpENeTIeHHH
COIEPKaHHS OLEHOYHOTO MOHATHA HEoOX0AHMO PACCMATPUBATH 310YNOTpebneHne
1paBoM BeIOOpa

11 B 3aBHcHMOCTH OT CyOBEKTa MpaBOMPHMEHEHHS OLCHOYHBIX MOHATHIL
IPaKIZAHCKOrO TpaBa CIEAYeT pa3iMyaTh 4acTHOE M CyneOHOe YCMOTpeHue,
KOTOpBIC, UMEA MHOTO OOILETO, TEM He MEHEE 3HAYHTENBHO OTIHIA0TCA YacTHoe

YCMOTPEHHE IIpU I[PUMCHEHMHM TPaXIAHCKO-MPABOBLIX HOPM C OUCHOYHBIMH
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HOHATHAMH - 3TO cB000Ja BhIOOpa CyOBEKTOM IPaAaHCKOrO NMPaBOOTHOUICHHUS
PEIIEHHS OTHOCHTEIBHO HEOOXOMHMBIX JECHCTBHIA MO OCYIICCTBICHHK) NpaBa HIH
HCIIOJIHEHNIO 00A3aHHOCTEl B KOHKPETHOH CHTyamuH  YCMOTpeHHe 4acTHOro
TIPABONPHAMEHHTENS MOM4HHACTCS NPaBHAY «Pa3pelieHO BCE, YTO HE 3anpelieHo
3akoHoM» Cygne6Hoe ycMOTpeHHe - 3T0 OpHHIHANBbHOE YCMOTpeHHe myOaudHOro
cyOBekra, BBLICTYNAIOMIET0 OT MMEHM TOCYAapcTBa, B Npoliecce pelieHHs
IOPHUYECKOrO Jlela HA OCHOBE TIPaXKAAHCKO-TIPaBOBOH HOPMBI C OLEHOYHBIM
TIOHATHEM TMyTeM OLEHKU AeHCTBHI y4aCTHIKOB IPaXXAAHCKOrO NPABOOTHOLICHUA
B LENAX NOATBEPXKIACHHA MX NMPaBOMEPHOCTH MM YCTAHOBJICHHA HEHCIIONHEHHA
WIH HEHAIEKAUIEro HMCIOoNHeHus uMu obasanxocreil IlpaBunamu cyaeGHoro
YCMOTPEHHA ABIAIOTCA  MOTHMBHPOBAaHHOCTh M OOOCHOBAaHHOCTL peIIEHHS,
COOTBETCTBHE €r0 IpPaBONOJIOKEHNAM CY/ACOHOIN INPaKTHKH, OCYIIECTBIECHHE B
COOTBETCTBHH C TMpoLedypHO-NIpoliecCyalbHBIME  TpeboBanmaMu  Ilockoabky
cyneOHOe yCMOTpeHHE Bcerda HanpaslicHO Ha (OpPMHpOBaHME 3HAHME O
NPOM3OLIEAUIEM COUMAIBHOM COOBITMH, TO CYOBEKT YacTHOTO YCMOTPEHHA
OKa3bIBACTCA B CHUTYaUHH HHTEpHpeTauHoHHOro pucka CyTe ee 3akmoyaercs B
TOM, YTO MMEETCH BEPOATHOCTb MpPH3HAHHA CYZNOM HCIIONHEHMA 0013aTeNbCTRA
HeHaJUIexaliM BCJICACTBHE HEBEPHOTO OINpENeiIeHHs CyOBEKTOM CoAepkaHus
OLICHOYHOTO IOHATHS

12 Ilpd npUMEHEHHH TIpaXIaHCKO-NPaBOBLIX HOPM € OLEHOYHRIMH
HOHATHAMH CYI OCYMIECTB/IAET KOHKPETHU3HPYIOIIEE PAaBOTBOPYECTBO, TaK KaK B
pesysibTaTe BHIPAOAaTBIBACTCA MOMOXKEHHE, YTOYHAIOIIEE COAEPIKAHHE HOPMEI
CyneGHble pelleHHs B TaKUX COydasax cCIeAyeT paccMaTpHBaTh B KauecTBe
npeuneseHTa YCMOTPEHHA  AKTHl BBICIIMX CYAREOHBIX HHCTaHUMHA nyTeM
dopMHpPOBAHHS NPABOBOH ITO3MLHMH OTHOCHTENILHO COAEPXKAHHA OLEHOYHOrO
MOHATHA BHITONHAIOT HE TOJNBKO NO3HABATENBHYIO (B 4acTH pa3biCHECHHA H
TOJIKOBAHHA IPAXNAHCKO-TIPaBOBEIX HOPM C OLCHOYHBIMH TMOHATHSAMH), HO H
perynatusHyr0  ¢yHkuMi©0  (cnocoOCTBYIOT — PEryiHMpOBaHHIO  [PaKIAHCKHUX

NPaBOOTHOUIEHHU)
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13 BxmoueHHe B IpaXIaHCKO-NIPABOBYI0 HOPMY OHEHOYHOrO MOHATHA
«Pa3syMHOCTb» MPHAAET XapaKTep OTHOCHTENIBHOH HeONpeNeeHHOCTH NpeaMeTy
MM JeHCTBMIO, B KayecTBE NPH3HAKa, KadecTBa WIIH CBOHCTBAa KOTOPOro, OHa
BeICTynaer CnenoBaTenbHO, NP NMPHMEHEHUH TAaKOH HOPMBI OLEHHBATE C TOUKH
3peHHs npaBa CleAyeT pa3syMHBIi CpOK, pasyMHYI0 LEHY, pasyMHoe IelCTBHE,
PasyMHy10 MepY, a He pa3yMHOCTb, KaK TaKOBYIO

B ocnoBy moHsATHII «pasyMHBI CPOK» M «pa3yMHas LieHa» (akTHYecKH
IOJIOXKEH OOBEKTHBHBIA CpeoHHMi pasMep cCpelHee BpeMd, 3aTpaiyuBaeMoe Ha
BRITNIOJNIHEHHE 00A3aTeNbCTBA Pa3sHBIMH JHMUAaMH H  CpEJHEpPHIHOYHAA (TEKyIast)
neHa, oOBIYHO B3MMaeMas NPH CPaBHUMBbIX OOCTOATENBLCTBAX 32 AHATOTHYHBII
TOBap B MeCTe, Iie HOMKHA ObUTa OBITH OCYIIECTBICHA Mepesadya Topapa Takum
o0pasom, OIEHOYHBlE TMOHATHA «PasyMHBI CPOK» H «pasyMHas LEHa»
XapaKTepU3yIOTCA KOJHYECTBEHHBLIM [PH3HAKOM, ONpEIeAEMBIM CPEAHMMH
Mepkamu IloHsTHA «pa3yMHble OEHCTBUS» W «pa3yMHBIE MephD», yKa3biBas Ha
onpeReneHHyl0  Mojenb  TOBENEHMs  JIMIA, SBIAKTCY  KayeCTBEHHOM
XapaKTepUCTHKO!N BOJIEBOIO acleKTa HOBeNeHHs CyObeKTa rpaxiIaHCKoro Hpasa
3akoHoaTeNb BKJIAAbIBAET €QUHBIH CMBICI B OHATHE Pa3yMHBIX MEp U pa3syMHBIX
JeiiCTBUil - PaLMOHAILHOCTh, JOTHYHOCTh, 3APABOMBICIHE, LENeCOO0OPasHOCTS,
HeobxoauMyo 3a00TIANBOCTS M OCMOTPHTEIHHOCTh, IPHHATHE PEIICHHUA C YYESTOM
HHTEPECOB YYaCTHUKOB FPaXKAAHCKOro NnpaBooTHouIeHust I10CKONBKY pasyMHBIMH
SIBISIOTCA OeHCTBHS (Mephl), KoTopble cnocobeH OLUT COBEPIINTE (PEANPHHATE) B
KOHKDETHOH CHMTyauud HOpManbHeIf (cpelHuii) 4YenoBeK, YYHTHIBAIOWIMH
CTaHJapTHbIE, 00BLEKTHBHO CIIOKHBIIMECK TPeOOBaHHS, TO CICAYET NPU3HATH, YTO
COZIEpIKaHHe Pa3yMHOCTH HE TOJBLKO NPUMEHHITENLHO K CPOKY, LIEHE, HO TAKKE H K
JAEHCTBUAM U MepaM, ABIACTICA TECHO CBA3AHHBIM CO CPEIHEH BEMTHYHHON

14 CypneGHas mpakTHKa H NpaBoBas JOKTPHUHA OTHOCHTENIBHO CONEDPIKaHHsA
OLICHOYHOIO MOHNTHA «OOBIMHO TpenbsBiseMble TpeOOBaHMM) JalOT OCHOBAHHE
YTBEPXKIATh, YTO COOTBETCTBHE OOBIUHO MpenbABIAEMBbIM TpeboBaHHAM O3HA4aeT

COOTBCTCTBHE oneanHmeM NPEeRCTABJACHUAM, OCHOBAHHBIM HA KOHKPETHOM
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JU3HEHHOM OIbITe PaBHO3HAYHBLIM ABJNAETCS TMOHATHE «OOBIYHBIE NPaBHIIAY,
HOCALME Xapakrep oOulero mnpaeuna W JETEPMHHHPOBAHHBIC TNPH3HAKAMH
OOBIYHOTO MOBEACHHUA € KOPPEKTHPOBKOH Ha ONpeAcieHHble J>KHM3HEHHBIE
oGcroarensctea KpHrepueM «0OBIYHOM X034iCTBEHHON ACATENLHOCTHY ClEoyeT
CUMTATh TAKyH) CUCTEMATHYeCKyK JeATenbHocTh obmecrea, kotopas
COOTBETCTBYET  33KpeIUIEHHOH B €ro  YYpeOMTEeNbHBIX  JNOKYMEHTax,
OCYLIECTBISAETCS O0UIECTBOM IOBCEAHEBHO, B TEKYLIEM MOPAAKE, Ha MOCTOAHHON
OoCHOBe Ui o0ecrneyeHHs CYMIECTBYIOMETO NPOW3BOJACTBEHHOrO IIpoLecca
Otcroma cneayer, YTO 3aKOHOAATENb HCXOANT M3 €IUHOTO TMOHHUMAHHUA
«OOBRIMHOrO», COBMAJAIOMIEr0 €  JIMHIBUCTHYECKHMM  3HAY€HHEM  CNOBA
oOmenpUHATHIH, THNHYHBLIA, MOCTOAHHBIA, BCEraa CBOHCTBEHHHH uemy-nubo,
HUYEM HEe BBUICNAIOWMIACA Cpeay APYrHX, NPHBLIYHBIA, TPaAHIMOHHEBIN, 4acTo
BCTpeyaoUuiics

TonrsTie «oOBIMHO MpexbABIAEMBIE TPeOOBAaHHS» W PABHO3HAYHLIE €MY
OLIEHOUHHEIE TOHATHS (OOBIKHOBEHMS) HE SIBISIOTCA CHHOHMMOM «00buas» B
oTinuMe OT o0br4aeB OOBLIKHOBEHHMA — 3TO IMOBEAEHYECKHE NPAaBHNA, KOTOPBIE
CIIOXHUIIMCE B MpOLEcce NMPAaKTHKHM XM3HU JHIUL B TPeAnpHHUMATenbekoli chepe
Ha TOM OCHOBAHHH, YTO TaK NpPUHATO Jnd OObIKHOBEHMIl He MMEeT 3IHAYEHHS
uudpoBoe KOJIMHECTBO CAYYaeB TeX WIH HHBIX NeHCTBMI, TJIABHOE, YTO CYXICHUE
06 oObIMHOCTH BO3ZHMKJIO M3 0OUIEro BIEYATIEHWS, KOTOPOE CIAOXKHIOCH NpH
oleHke pasmyneix curyaunit Conepxanue 0OLIKHOBEHHA, B OTIHYHE OT OObIYAs,
3aBHCHT OT CYOBLEKTUBHOrO BOCHPUSTHS MPaBONPUMEHHUTEIIEM TOro, H4TO
CIIOXKHIIOCH B NPAaKTHKE NOBEAEHHA cyOhekToB B kakoil 1ubo chepe rpaknanckoro
obopora

15 B rpaxnaHcko-nmpaBOBLIX HOpPMax C HCMOJL30BAHMEM OLEHOYHOTO
NOHATHA  «CYIIECTBEHHOCTB» 3aKOHOJATENb HCXOAUT H3 OKOHOMHYECKOIO
KPUTEPHS - 3HAYHTENBHOCTH PpasHUIB! MEXIYy TeM, Ha 4TO BOpaee ObUIa
pacCYMTHIRATh CTOPOHA, BCTYNas B IPakZAaHCKHE MPABOOTHOILCHHA, H TEM, 4TO

OHa B JEHCTBHUTEJIBHOCTH CMOIJIA NOJY4YHUTDb B oTnuune OT MHBIX ONEHOYHBIX
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TIOHATHUH 3aKOHOJATENs YKa3all MPH3HAKH «CYIECTBCHHOCTHY, MCNONb3ys NpU
3TOM pa3Hble MOAXOABL Yepe3 YCTAHOBJICHUe OOMMX KpUTepHes B XepUHUTHBHOM
ompeneneHun  (CyIleCTBEHHOE  HapyLICHHE,  CYIIECTBEHHOE  HM3MCHEHHE
00CTOATENECTB) M IIyTeM MNepEedHEBBIX ONPERENCHH, KaK MCYEPIBIBAIOLIETO
(cyweciBeHHOE 3a0nyXIeHHE, CYMIECTBEHHBI HENOCTaToK), TaK H OTKPHITOro
XapakTepa (cywiecTBeHHOe HapywieHHe TpeboBaHuii k KauectBy) IlepBolif
BAPHAHT, PACKPHIBAIOINMI TNPU3HAKM NOHATHA [yTeM  JIC)HHHTHBHOTO
onpezeNeH s Yepe3 ApYTUe OLUCHOYHbBIC IOHNTUA, HE OTAMYAETCA TOYHOCTBIO H
AOPO>KAAET BOMPOCH HX COOCTBEHHOTO TOJNKOBAaHHA YKa3aHHE HCYEPIIbIBAIOIIETO
IIEpeYHs KPUTEPHEB MPHBOAWT K IIOTEpPe OLEHOYHOCTH CaMoOro HOHATHA
OnpaBnan BapuaHT (OPMy/IHPOBAHMA KPHTEPHEB «CYINECTBEHHOCTH» ITYTEM
OTKPHITOTO NEPEYHS COOTBETCTBYIOLMX CIYYaeB C LIENbH0 YKa3aHHA OPHEHTHUPOB
IUISL TIPABONPUMEHHTENS 110 ONMpPEACTACHUIO COREPKAHUS HOHATHS NPUMEHUTEIBHO
K KOHKPETHOH CUTyaluH, He NHIuas ero ¢cBoGoab! TONOMHUTE NiepeueHb 110 CBOEMY
YCMOTPEHHIO

16 B cnydac npuMeHeHHS IPaXAAHCKO-TIPABOBBIX HOPM C OLICHOYHBIM
TIOHATHEM  «ZOOPOCOBECTHOCTH»  CIEAYET HCXOAMTb W3  COBOKYNMHOCTH
OBBEKTHBHEIX n CyOBEeKTHBHBIX  3JIEMEHTOB IIpuMenutensio K
00A3aTeNIbLCTBEHHBIM  OTHOWICHUAM OOBEKTHBHEIH 37eMEHT R06POCOBECTHOCTH
cocTouT B HeoOxomumocTu obecneyeHusa 6ajaHca HHTEPECOB CTOPOH, Kaxnaas M3
KOTOPBIX MOKET JaThb OT APYroH MOBEAEHHS, COOTBETCTBYIOLIETO 3aKOHY H
ZOrOBOPY, TAKOTO IOBEJEHHs, KaKOe HAHHBI CyObeKT MOr M JomKeH Obin Obl
ono6puTh B CcyObeKTMBHOM CMBICAE — 3TO 4YECTHOCTb, MCKPECHHOCTB,
CO3HATEJIbHOCT, CTAPATC/ABHOCTh M AKKYPaTHOCTb B MCHONHEHUH TPAKAAHCKO-
NpaBOBLIX 0043aTENILCTB

B BewHBIX OTHOLIEHHAX COHAEpXkaHue NOOPOCOBECTHOCTH B OOBEKTHBHOM
CMBICHIE TaKXke mpexnoyaraer obecrneueHne banaHca MHTEPECOB YYAaCTHHKOB, HO
3aK/II0YA€TCA B HAIMYUM 3aKOHHBIX OCHOBAaHMH BO3ZHMKHOBGHHA IIpaBa,
OTKpHITOCTH HHOpMaLMH 06 3TOM IS OTHOCHTENBHO HEONPEACICHHOTO KpyTa

.
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a1y B cyOBEKTHBHOM CMBICIIE — 9TO OCBEAOMIIEHHOCTH JIHIa OTHOCHTENBHO CBOMX
JelicTBuil, a MMEHHO He3HaHMe O HE3aKOHHOCTH CBOUX JeHCTBHH To
MpHOOPETEHUIO HMYILECTBA

Jo6pocoBecTHOCTb B KOPHOPATHBHBIX OTHOLIEHHAX HEOOXOANMO MOHHMATH
KaKk 00f3aHHOCTb PYKOBOJHTENS NEHCTBOBATL OT HMEHH IOPHIMYECKOrO JIHLA B
HHTepecax MOCIENHEro B COOTBETCTBHH C 33KOHOM M  YUpeJHTETbHBIMH
JOKYMEHTAMH €  Y4YETOM  I[IOJIOXKHMTEJIBHOH  MPaKTHKH  XO3sHCTBEHHOH
IeqATeNbHOCTH, HaMieXalmM obpa3oM HCTIONHATL BO3NOXKEHHbIE HA IUPEKTOpa
00532HHOCTH, NPHHHUMATL PEINEHHsA, He BIEKYNIME HEONMpaBIAHHBIX PHUCKOB I
OpraHy3allid, HOPMAaNbHBIIl pe3yNbTaT KOTOPHIX npeackasyeM (00beKTUBHBINH
snemedt)  JobpocoBecTHocTe B CyOBEKTHBHOM  CMBICAe —Mpeinojaraer
NICHXOJIOTHYECKYIO YCTaHOBKY Ha COONIIOJCHHE NPaBOBBIX NpEeIIHCaHMI, Ha
HCKPEHHIOI 3aHHTEPECOBAHHOCTL B IIOJIOKHTENBHOM pPa3BUTHHM OPraHH3aLHH,
OTHOIWIEHHE K HHTEpECaM COOTBETCTBYIOILErO IOPHAMYECKOro JIMI@A KaK K CBOUM
cODCTBEHHEBIM HHTEpeCaM

Pe3ynbTaThl ROKTPHHANLHOIO M CYAEOHOTO TONKOBAHHA OTAENBHBIX BHIOB
OLIEHOYHBIX TOHATHH NO3BOMMIM BHECTH NpENT0KeHHS, HAmpaBjieHHblEe Ha
efnHooOpa3me cyae6noli npakTHKM, CBA3aHHOH ¢ ApHMEHEHHEM
HCCIEA0BAHHBIX HOPM NIpaBa

1 Ilpu onpemencHUM pa3yMHOCTH CPOKa CNENyeT YYUTHIBATh NpeaMeT H
XapakTep KOHKPETHOrO 0053aTeNbCTBa, YCIOBHA, BIHSIOUIME HA BOSMOXHOCTD €F0
CBOEBPEMEHHOIO HCTIONHEHNUA, IPHHUMATE BO BHHMAHHE CIOXHOCTD MCIOJIHEHUS
o0a3aHHOCTEH, 00beM JelicTBHIf, B YaCTHOCTH, CBOMCTBA M KOMILIEKTALIHIO TOBApa,
€ro KONHYECTBO, YMAKOBKY, Ce30HHOCTh [Ipemnaraemeple KpHTepHUH IODKHEI
KOPPEKTUPOBATLCA COTNacHO 00CTOATENLCTBAM KOHKPETHOrO Aea

2 Jlna ycraHoBiEHMS pa3yMHOH LEHBI, KpHTEpHEM KOTOpoil cienyer
CYMTATh CPEJHEPHIHOYHYIO LEHY, HeoOXOAHMMO WHCIOJB30BaTh OQHUMAILHLIE
MCTOYHHKH HHGOpMAaNMH O PHIHOYHBIX IEHAX HA WIEHTHYHbE (OIHOPOIHBIE)

TOBAapHI, pa60'n>1 HIH YCIYIHM, pCalu3yCMbl€ B COMNOCTABHUMBIX YCJIOBHAX B
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olpeleNneHHbI NepHOX BPEMEHH B MeCTe, I/ie JOIDKHA Obula OBITh OCYILEeCTBIEHA
nepexava roBapa Ecnu B3aHMOOTHOUIEHHS CTOPOH CKIIAALIBAIOTCA IO NOBOAY
ToBapa (paboT, yciyr), CACJKH B OTHOLIEHHHM KOTOpPLIX Ha COOTBETCTBYIOLIEM
pbIHKE HE 3aKIIOYEHBl, JMNA ONpEJeNeHUS PasyMHOCTH LEHBI CIEAYeT
TI0JTb30BaThCA 3aTPATHLIM METOAOM, yKasaHHeIM B ¢T 40 HK PO

3 PasyMHBIMH B CIOXKMBUIMXCS OOCTOATENHCTBAX SBISIIOTCS MEpBI,
JICHCTBUTENILHO CTOCOOHBIE B Ciily cBoeil OOOCHOBAaHHOCTH, JIOTHYHOCTH,
uenecoo0pasHOCTH M PalMOHANBHOCTH IPHBECTH K YMEHBIICHHIO Bpena,
KOTOpPOTO MOXKHO ObLIO OXHIATh, ecyii Obl HHKAaKUX Mep HE IPHHUMAIOCH
TakuMH MepaMH MOryT OBITh TONBKO Mepbl, ABJISIOIUECS PEaIBHO BO3MOXKHBEIMU M
JOCTYNHBIMU pH CROXXUBLINXCA oGcroaTenscrBax, H3JTHILHE
HeoOpeMenuTenbHble Pa3yMHOCTE Mep O3HayaeT cOpasMEpHOCTh 3aTpaTr ¢
yOBITKaMM, Ha YMEHBIUEHHE KOTOPLIX OBUIM HampasieHb! NpeRNpPHHHMAEMbIE
IedictBusd B oOueHKE Pa3zyMHOCTH Mep CleAyeT YYHMTHIBaTh NPHUPOAY H LEIb
zorosopa, ofcrosTenscrsa Aena, obblyad M TIPaKTHKY B COOTBETCIBYIOILEH
obractn  pedArensHocTH  PasyMuble MeEphl  XapaKTEPU3YIOTCA DasyMHBIMH
JCHCTBUAMH

4 Kputepuii pasyMHOCTH peiicTBHii HanGonee ONM30K K HNOHATHIO
Heobxoaumoit 3aGormBocty  PasyMHBIMH CliellyeT CUHTaTh NEHCTBMS, KOTOPHIE
coepmrui OBl HOpManbHBIA (CPeAHMI) YenOBEK B KOHKPETHOH cHTyauuH,
y4uTHIBas ~ CTaHOAPTHBlE, OOBEKTHBHO  CIOXHBWMECs  TpeOoBaHusa, ¢©
OCMOTPHTENBHOCTHIO U NPIIIEKaHHeM, TpeOyeMbIMH B JAaHHBIX 0OCTOATEIBCTBAX,
NpHHATHE PELIEHHS MOCJE OLEHKH pHCKa M BBIFOABI Pa3KWYHLIX BapHaHTOB, C
y4eToM MHTEpecoB 0GeHX CTOpOH, Kak AeiicTBymouero cybbekra, Tak ¥ TOro, B
YbUX UHTEpecax ycraHoBNeHo tpeboBaHue pasymHoctd Ilpeanucanue
neHicTBOBaTh  Pa3yMHO  3ampeuiaeT  COBEPIICHHE  AEHCTBHH,  KOTOPLIMH
NPUUKHHAETCA BPEI WM CO3AACTCA YIrpo3a ero NpHYHHEHH

5 OOBIMHBIE YCNOBUS 3JKCIUTyaTaluMH TPAHCIIOPTHOIO CPEACTBA HMEIOT

MECTO B CiayyadX, Korga OTBEYAKOT MNEIIM HCIONB30BaHHA TPaHCNOPTHOI'O
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CpeAcTBa, NP OTCYTCTBUM YPE3BBIYAIHOM CHTyaluM, Hanpumep, HeOOBIYHBIC
KIMMATHYECKHE  YC/IOBMs, MM  YCIOBHif,  KOTOpble  MNPHBOIAT K
NpeXAEBPEMEHHOMY  W3HOCY  TpPAHCHOPTHOTO  CPEACTBA,  YTO  BrEYET
JIOTIOJIHMTENBHBIE  3aTPaThl, CBSI3aHHBIE C  OCYIIECTBIEHMEM Haa3opa 3a
TPaHCIOPTHLIM CPENCTBOM

6 OOnIuHble YCIOBUS NPHEMKH He 03HAYaIOT, YTO JIHIO 00A3aHO NPOBOAUTE
TaKyl0 NMPOBEPKY, KOTOpas BCKpOET Bee BO3MOxHBIe Aedekthl OO0BEM NpOBEpKH
3aBHCHT OT OCOOEHHOCTEH TOBapa, OT XapakTepa B3aUMOOTHOIUEHHI CTOpPOH
Camu ycioBus U OOCTOATENLCTBA NMPHEMKH BIHAIOT Ha YCTaHOBJEHHE TOTO, YTO
SBNAETCA BO3MOXKHBEIM B KOHKPETHOH CHTYyallUH

7 Tlpu pewennn Bonpoca 00 OTHECEHHH CHOENOK K YHCITY COREpIIEHHLIX B
nportecce OOBIYHOH XO3AHCTBEHHON! AeATENBHOCTH KOHKPETHBIE BUIBI OOBIYHOM
X034HCTBEHHO NEATENBHOCTH MOJDKHEI OTIPENeNATECS UCXOAS U3 XapaKTePUCTHKH
neatensHocT obmectBa Jloka3aTenbsCTBaMM TOrO, YTO CHAeNka COBEPHICHA B
npouecce  OOBIYHON  XO3sHCTBEHHOH  JEATENBHOCTH, MOIYT  SIBIATBHCA
Gyxranrepckuii 6anaHc, MO3BOAIOUINIA ONIPEACTHTE OCHOBHOH BN AEATENFHOCTH,
ayAUTOPCKOE 3aKTIOUEHMe, COAepiKallee YKa3aHHe HAa OCYINECTBISEMBIE BHIBI
JeSTeNbHOCTH, ABJNSIOMMECT OORUHBIMA BUIAAMHM XO3RHCTBEHHOH AeSTeNhHOCTH,
WHBIE QHAJIOTHYHBIE JOTOBOPLI, KOTOPBIE 3aKITFOYaNIHCh 001IeCTBOM

8 Jlororophl 3aiiMa M KpeouTa He JOIDKHBI pPacCMaTpUBAThCA Kak
COBEPUICHHBIE B mpolecce OOLIMHON XO3SHCTBEHHOW AEATENBHOCTH, MOCKOIBKY
peus HpeT 00 HHBECTHUMSAX, KOTOpHIE HE TONBKO HyxkHO Oyaer moramars, HO
YIIaYHBaTh NPOLEHTbl 33 MOJB30OBaHHE [EHEXKHLIMH CPEIACTBAMH, H €CIH
HCXOINTL M3 Uenel perymupoBaHus, TO HMEHHO nonobHOro poma caenku
JIO/DKHBI KOHTpOIHpoBarscs obutectBoM Henbss paccMarpuBath kak OOBIYHYKO
XO34HCTBEHHYIO JAEATENLHOCTh, CBA3aHHYIO C BbURaueill Bekcens, MOCKOJIBKY
BbIaYa JOATOBBIX 00s3aTennCcTB 0€3 yKa3aHus Len, ¢ KOTOpoit 3To nenaercs,
(ncxons jaxe W3 3[paBOro CMbICTA) HE MOXET CUHTATBCS IIOBCE{HEBHOM

JACATENBHOCTHIO, paZiK KOTOpOﬁ co3nano obumectso HckmoueHueM ABAAIOTCH
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CTy4ad, KOTJ]a CHENKH C BEKCENAMHU SBISIOTCA CHENKAMH [0 pealu3alul
creLuansbHol mpaBocnocoOHOCTH

9 KputepusMmu CyMIECTBEHHOCTH HApYIUEHHS 00OS33TENBCTB, B YACTHOCTH,
ABNAIOTCA  JAJMTENBHOCTL  MPOCPOYKH,  HEOJHOKPATHOCTL  HApyLICHHA
0053aTenbCTB, HEBO3MOXKHOCTh MCIIOJB30BAHMA IIONYYCHHOIO IO Ha3HadeHHIO,
HEHCIOJIHEHHE [0TOBOPa B Pa3yMHBIH HONOJIHUTEIbHbIH CPOK, Ha3HAYCHHBIH UIA
YCTPaHEHHUs HapyIUEeHHA, 0c00as 3aHHTEPECOBAHHOCTb MOKYNATeNs B COOI0ICHNH
CpOKa  HUCHOJHEHMA  00sd3aTenbCTBa, HEBO3MOXKHOCTE A4 IIOKYIIaTens
pacrmopsIuTbCA HECOOTBEICTBYIOUIMM TOBapOM KakKHMM-IHOO mHbeIM oOpazoM
(sampumep, nponate NO CHIDKCHHOH uene, mepepabotats u 1) OcHOBHON
aKIEeHT JomxkeH ObTh clenaH Ha OLEHKE CTENEeHH YINEMIIEHHS HHTEPECOB
nocTpajgaBUicii 0T HapyLIEHUSA CTOPOHHI Joroeopa IIpH oLeHKe 3HAYMTEILHOCTH
ymepba OH NOJISKHT COM3MEPEHHIO C OXXMAAHHAMH HCIPABHOH CTOPOHEI
3HayMTenbHEIE pa3NM4UA B 3aIUIAHUPOBAHHOM U  (AaKTHYECKH MHONYHEHHOM
CBUAETENbCTBYIOT O CYIIECTBEHHOCTH HapyweHus IIpy 3TOoM oueHuBaThCA
JoypkeH ofmuil ymepO, NpHYMHEHHBIH BCEMM HapyIICHMsAMH, a Takke obrmas
CTENEHb HEHAIEKAIUETO UCIIONHEHHNS JOTOBOpA € YYETOM BCEX AOMYIUCHHBIX
Hapywennii  Hapymesne He TONBKO OCHOBHBIX 00A3aTe€nsCIB, HO H
JOTOMHHUTENbHBIX MOXET CTaTh CyluecTBeHHbIM IIpH olleHKe CylECTBEHHOCTH
HapyIICHHA CTODOHAMM JOTOBOPHBIX 00A3aTElIbCTB MOTYT OBITB NPHHATEL BO
BHUMaHHE KPHTCPHH CYLICCTBEHHOCTH HAPYLIEHHsA JOTOBODHBIX 00A3aTennLCTB,
BupaGotanHbie  3apyOexknoii  npaktuxod  (IIpusuumer  Espomeiickoro
KOHTpPaxkTHoOro npasa, [IpuHunnsr YHUJIPYA)

10  IIpaBonpuMeHUTENBPHOH  NPaKTUKE CHERYET  NPHUAEPKHUBATHLCA
YCTaHOBJIEHHBIX 3aKOHOJATeJEM TaKHX KPHTEPHEB CYUIECTBEHHOCTH HEJOCTAaTKa,
KaK HEBO3MOXHOCTb ycTpaHeHHus Aedekra 6¢3 HecopasMEpPHBIX PacXodoB HIIM
3aTpar BPEMEHH, BHIAB/IAEMBIX HEOJAHOKPATHO, 100 BO3ZHUKAIOUMX BHOBb I0CIE
HX  ycTpaenus  HeycTpaHMMOCTb  CBA3BIBA€TCA € HEBO3MOMKHOCTBHIO

HCIIOJIb30BAHHUA IO HA3HAYCHHIO WIH JCaacT €ro HCIoJb30BaHHUC 110 HA3HAYCHHIO
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ODACHBIM JUIA JKHM3HH, 3ZOPOBBA WM HMMYUIECTBA TPAKAAH Y CTPaHUMOCTh H
HEYCTPAaHHMOCTh HENOCTaTKa HeoOXOAMMO OnpenensTs NPHMEHHWTENBHO K
KOHKPETHBIM YCJIOBHSM MPOH3BOACTBA H peMOHTa ECiH ycTpaHeHHe He0CTATKOB
TEXHHYECKH BO3MOXKHO, HapyllEHHE He SBIAeTcA CyllecTBeHHbIM [lomnexar
y4eTy OONONHHUTENBHBIE KPUTEPHH HeoOXOIOHMBle Ul YCTPaHEHHS HeJoCTaTKa
KaX  BpeMeHHble, TAaK M  MarepHaibHble  3aTPaThl, DKOHOMHYECKas
uenecoobpa3HocTh 3Toro K CymIeCTBEHHOMY HEIOCTaTKy TakKe OTHOCATCS
nebeKTHl, BIEKYIME HEAOMYCTHMOCTD HCMONB30BAHUS BEUIM B CBS3H C BBHICOKUM
PHUCKOM KaK YTparhl UM MOBPEXIECHHUS €€ CaAMOM, TaK ¥ Yrpo3sl Ge3onacHOCTH And
NonbL30BaTENs CylIeCTBEHHOCTh HEJOCTATKA SBASETCH  HCKIOYMTENHLHO
NpaBoBOii kaTteropieli, NO3TOMY NMPH Ha3HAYEHHH CYJ0M IKCHEPTH3B HE HOJKEH
CTaBHUTLCS BONMPOC O TOM, SIBAAETCA JIM TOT HIM MHOH HEJOCTATOK CYIECTBEHHBIM
(TOMHMO YHCTO TEXHHYECKHX BONPOCOB, OTHOCSIMUXCH K KOMIETEHIINH TOTO HJIH
HMHOTO CEHHATTHCTA)

11 Bompoc o cymecTBeHHOCTH 3abayxiaeHus s KOHKPETHOrO Nuua
pemiaeTcas C y4eToM ocoDeHHOCTell €ro mONOXeHHSA, COCTOAHUS 3[0POBbA,
XapakTepa JeATeNLHOCTH, 3HAYEeHHsA ocnapueaeMoil caenkn CyiecTBeHHBI
XapaKTep HOCHT 3a0ysxaeHHe B NIPEIMETE CIENKH, O] KOTOPRIM IPUMEHHTEBLHO
K J[IOTOBOpaM ClellyeT mnoHMMaTh npeaMer wucnonHenus CyUIECTBEHHBIM
3a0nyxIeHHeM JOJDKHO IPU3HABATHLCA COBEPUIEHHE JIMLIOM HHON CHENKM, a He
TOif, Ha KOTOpy®d OHO fJano cBoe cornacHe JlOKa3aTenbcTBOM —TaKoro
3a0myxaeHns sBisercs (GaxT yCTaHOBIEHHUS TOTrO, YTO B OXHHMX CIy4asdx CyObekT
XOTeJN BIOXHTh B CAENKY MHOE COJAEpXaHUe, B APYruX - PACCUMTBIBAJ HA HMHO
pE3YNBTAT, YEM HMEJIO MECTO B JEHCTBHTENLHOCTH MeXay TeM HenpaBHibHOE
NpeJCTABICHHE O MpaBax M OOA3AHHOCTAX MO CHAENKE HE MOXET CIYXHTh
OCHOBaHHEM I BHIBOJAA O HAJIMYHH CYLIECTBEHHOIO 330JIyKIEHHS OTHOCHTENLHO
COZEpKaHUA caenky B kayecTBe CyliecTBEHHOro HeoOXOAMMO pacecMaTpuBaTh
3abmyxaenne B kayecTBax npeaMera Hanmane omnbxy B IMUHOCTH KOHTpAreHTa,

KOrja 3HA4YCHHEC JAaHHOro Juna ABAACTCA OnNpeacidoliuM Uit A0roBopa,
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CBUETENBCTBYET O IIOPOKE BOIM JIMIIA, NOITOMY HODKHO PacCMaTpHBAThCA B
KauecTBe 3a0/MyKACHUA, MMEIOUIEro CYIECTBEHHOE 3HaueHue JIeHbIH ABIAIOTCA
PONOBLIMM M  3aMEHHMBIMH  BellaM{, HUMCIOT JIHUIL  KOJMYECTBEHHYIO
XapaKTepHCTUKY, YTO HE IIO3BOJET TOBOPUTH O 3a0IY)KACHHH OTHOCHTE/IBHO
cBOJiCTBa JieHer Kak mpeaMeTa ciuelkd He aBiercs cyilecTBEHHBIM 3201y aeHHE
OTHOCHMTENBHO TOT0, YTO JpYras CTOPOHA HCIOIHHUT CACIKY

12 CymwectBeHHOE U3MEHEHHE OOCTOATENBCTBA BEIPAKAETCA B BO3PACTAHUK
IUIA  CTOPOHBL CTOMMOCTH JHOO YMEHBUIEHHM LEHHOCTH HCIOJHEHUA, €ro
ypesMepHOll  OOpEMEHUTENBHOCTH,  BCIEACTBHE  4Hero  (QyHaaMeHTansHO
HapymacTcd DIKBHBAWICHTHOCTE JAOIOBOPHBIX 0043aTeNLCTB HCBBITOI[HOCTB
COBEpIIEHMS JeHCTBUA 1O HCHONHEeHHIO 00s3aTeNbCTBA  NEPBOHAYANBHO
TIPEANONaraBLiUMCI COCO0O0OM, H3MEHEeHHEe 3aKOHOJATENbCTBA, NPHHATHE aKTa
TOCYAAPCTBEHHBIM OPraHOM HJIH OPraHOM MECTHOTO CaMOYIIPaB/eHHs, B IIHPOKOM
CMBICNIE JNEeHCTBHA TPEThHX JIMil, BBICTYNAIOLUME HEMOCPEACTBEHHOI MpHUMHOI
M3MEHEHHA JKOHOMHYECKMX  YCIIOBMH  HCHOIHEHHMs  JAOroBOpa, JOJDKHEI
paccMaTpHBaTBCI B KA4ECTBE CYIIECTBEHHOrO M3MEHEHHA OOCTOATENBCTB
HesnauutenbHele M3MeHEHHS B CTOPOHY YBEJNMYEHMA WM YMEHBIICHHA Kypca
BAIIOTHl (MCKIIOYAA HEOXKMJAHHBIE PE3KHE CKayku MHQIALMM) HE SBILTIOTCS
CYLICCTBEHHBIM HM3MCHEHHEM 00CTOATENBCTB B KauecTBe CYIIECTBEHHOTO
H3MEHEHHA 00CTOATENECTB HE AOJIKHO HPH3HABAThCA GAHKPOTCTBO

13 CucremaTnyeckoe yKIOHEHHE OT y4acTHA B 001IeM coOpaHuu ABaseTCA
HJeiicteueM (bGesnmelicTBHEM), CYWIECTBEHHO 3aTpYAHSAIOIIBM  AEATEIBHOCTD
ofmecrsa, €CIu TaKOBOE JIMINAET 00LIeCTBO BO3MOMHOCTH MPHHAMAThL PELICHUE
Oxmako cucTeMarduecKas HeABKAa yuacTHHMKa oOliectBa Ha oflgde coOpamus
MOXeT GbITh NPH3HaHA YKIOHEHHEM OT YYacTHs B HHMX JIMINb NPH 0Ka3aHHOCTH
COOJMIIONeHNs NPOLEYPHl M3BCIICHUA YYaCTHHKA O IPOBEACHHH coOpaHus H
OTCYTCTBHA YBXUTEIbHBIX NPUMHH HEeABKH IOJIOCOBAaHHE yyacTHHKA oOluecTsa
APOTHB NPHHATHS PEUICHHA 10 KakoMy-1n6o Bompocy oOIIECTBa, HEOIIaTa HIH

HE NnOoJHaiA omiara y4aCTHHKOM YCTaBHOI'O KaliuTana olmecTBa OI‘paHlfl‘{CHHOﬁ
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OTBETCTBEHHOCTHIO, HEBHECCHHE B YCT2BHBII KamnHTan 0611ecTBA JOMOMHUTENLHEIX
BKNA{OB, OCYXIEHHE YydYacTHHMKa ofuiecrsa 3a COBEPLIEHHE NPECTYIUIEHHA K
JHLIEHHI0 cBOOOABL He nomxm.,l pPaccMaTpUBaTbCA B KadecTBe JEHCTBHI,
CYILECTBEHHO 3aTPYAHAIOUIHX NeATSNEHOCTD 00IeCTBa

14 Tlpu BMHAHKAUMH BEIBOX 00 OTCYTCTBHH HeaoOpocoBecTHOCTH TpeOyer
OlIEHKM KOHKpETHOH OOCTaHOBKH OTUY)XIEHHS, KOTOpas CO3JaeT BHAHMOCTb
HAIMYMA Yy OTYYKAaTens QNpaBa  pacmopsauThes  Bemplo  (OTHyX/JeHHe
NPOU3BOAUTCS OTKPHITO, OTHYXIATeNb HAXOAHUTCA B OTHOUIEHHH BEU[M B TAKOM
MONIOKEHUH, B KakoM OOBIYHO HaxoauTcs COOCTBEHHMK Beld, o06cTaHOBKka
OTUYI€HHS COOTBETCTBYET XapaKTEPUCTHKAM BellH, €€ YHHKAJILHOCTH, LIEHHOCTH
H TN ), YCIOBHI1 npHoOpeTeHHa Bely (IieHa Belld BapbHPYETCA B Npeaenax ee
PBIHOYHOI CTOMMOCTH), YCIOBMIi NPOM3BOACTBA PACHETOB 3a Belllb, YCIOBHIi
Hepefayy BeL U T 1

15 B uensx ofecneyeHus rpaxaaHckoro o0opoTa Henb3s BO3Narath Ha
npuobperare/is 06sM3aHHOCTL IPOBEPATH NPABO COOCTBEHHOCTH OTYYXKIATENs
Onnaxo, cnexyeT UMeTh B BULLY, YTO CO3HATENBHOE HIHOPHPOBAHHE T€X HITH HHBIX
o0cTOATENLCTB, HUMEIOINX SBHOE OTHOIIEGHHME K IMpPeAMETY CHENKH, HE MOXeT
CBHICTENBCTBOBATL O JobpocoBectHocTH npHobpereHus umymecrsa K
npodeCCHOHANEHBIM YYaCTHHKAM IPaXIaHCKOro 060poTa XODKHBI MPERbABIATHCA
Gonee xecTkHe TpeOOBAaHUSA, NOCKOILKY OHM MOTYT Y3HATh 3HAYHTENLHO Oosblie
06 HMeIoWMXCA DPeHATCTBMAX K  OTHYXAeHuI0 Bemn  Bompoc o
0OpOCOBECTHOCTH MPHOOpETaTENst, MONYYHBIIETO Belllb MO HeJeHCTBHUTENILHOMH
CHENKE KYIUTH-NPONAXH, MEHBl WIH JApeHHs JOJDKEH peIlaThCs UCXONd W3
OCHOBaHHH NPH3HAHUA CAEIKH HEACHCTBUTENBHOM

16 OrcyrcTBHe 3aKOHHBIX OCHOBAHMH JUIi BIANCHHS HMYIIECTBOM
(camoBONBHAA MOCTpOifka, 9IKCIIyaTaUMs TPAaHCMOPDTHOTO CPEACTBA, He
MOCTaBJICHHOTO HAa y4eT, H TN ) CBHIETEJBCTBYET 00 OTCYTCTBHH
J06pOCOBECTHOCTH Kak HEOOXOZHMMOro 3JEMEHTa BO3HMKHOBEHHA [IPaBa

cODCTBEHHOCTH MO JaBHOCTH Biatenns OueHka NoBeaeHHs Kak J0OpOCOBECTHOIO
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WM HefoOpOCOBECTHOrO  NpEAToNnaracT MNpEACTaBIEHHE  JIOKA3aTElbCTB,
NOATBEPXKAIOLIMX HIIH ONPOBEPraloIMX 0CBEIOMICHHOCTh (HEOCBEIOMICHHOCTD)
npuobperaress O HaIMYMM OpaBa Ha Bempb y Apyroro Jymua Heobxoxumo
HCXOAHTb M3 NPHHATHIX B OOLIECTBE NpeRCTaBieHil 0 3aKOHHOCTH 3aBNAJICHHA,
KOTOphIE CBOIATCA K TOMY, YTO HOOPOCOBECTHBIM ABIAETCA TOT, KIO HE OTHAN
HMYIIECTBO HACHIBCTBEHHBIM nyrem KpuTepmnit BiagcHHs HUMYIIECTBOM Kak
CBOMM COOCTBEHHBIM SBAAETCH CaMOCTOATENBHBIM O3JIEMEHTOM B COCTaBe
OCHOBaHMi1 AnsA nprHobpereHus UMYILECTBA 10 NaBHOCTH BNAJCHHS M HE JOIDKEH
paccMaTpHBaThCd B KaucCTBE  KPUTEPHA,  CBUICTENLCTBYIOLIETO O
no6pocoBecTHOCTH npuobpeTarens

17 [leiicteuss npu nepepaboTKe SBISIIOTCS HEJOOPOCOBECTHBIMH, €CIH
HMEET MECTO He TONbKO XMIIEHUE MaTepHaIoB B TOM WM MHOH ¢opme, HO H
pasnuyHbIe MHBIE HEAOOpocOBecTHBIE AciicTBHA MepepaboTyuKa, HANPABICHHDBIC
Ha 3aBjaficHHe Matepuanamy JloGpocoBecTHBIi mnepepaboruuxk -  JMIO,
HEBHHOBHOE B BO3HHKHOBCHMM Y HET0 HC3aKOHHOTO BIANCHUA UYXKHM
MaTepHaloM U nocieayroweit ero nepepaborke Ilpu 3ToM ycraHoBieHHE daKTa
npuoOpeTeHns CHOPHOro HMYHIECTBA BieYeT HEOOXONHMOCTh YCTaHOBJICHHS
obcToATeNnsCTB ero NpHodpeTeHns

18 Ilpuy  oueske  NOGPOCOBECTHOCTM B 00S3aTENBbCTBEHHBIX
[PaBOOTHOUIEHUAX CIEAYET MCXOOHMTh M3 TAaKOro HOHMMaHMA JAHHOTO TEPMHHA,
KaK JAenaTh BCE BO3MOXKHOE C 1eNbI0 B3aHMHOro oOO6JerdeHHs HCHOJHEHHA
o0s3arenscTBa M M30erark BCEro, YTO MOXET CHENAThb €r0 HEBHINOIHHMEIM,
NPESOCTaBATh HHPOPMALHIO, CBA3AHHYIO ¢ HCIIONHEHHEM 0043aTenhcTBa

19 Omnpenensas cogepxkaHde MOHATHA «0OPOCOBECTHOCTL» B JeHCTBHAX
PYKOBOAMTENA, KpoMe OOBEKTHBHOro Macimraba mNOBENEHHs, OMpPEAEIAieMOro
HpaBOBBIM M OKOHOMHYECKMM CTaTyCOM, CJEHYyeT TarKe YYHTBIBAaThb €ro
HHANBHAYAIbHbIE OCOGEHHOCTH CcnocoGHOCTH, 3HaHMA K oneiT Conepxanue
2100pOCOBECTHOCTH  YNPABASAIOUIEr0 AOKHO KOHKDETH3HPOBAaTbCA B  KaXAOM
KOHKPETHOM CITy4ae ¢ y4eToM ocobeHHoCTeil GOpMBI TOH MU HHOH OpraHM3alHH,

v
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ec pasMepa M YKOHOMHYECKOTO TOJOKEHNSA, a TakKe XxapakTepa obs3aHHOCTEl
pasyYHBIX rpynn pykoBoauteneii Kpurepnem no6pocoBecTHOCTH pyKOBOAHTENS
NpH NPHHATHH PELICHHA B YCIOBHUAX MpeNNPUHUMATENBCKOrO pHCKAa SBIAETCA
060CHOBAaHHOCT NOCTEAHEro ¢  JAOCTATOMHOCTh YCHIMH  pYKOBOAMTENS,
HaIpaB/CHHBIX Ha €ro MUHHMH32LUIO

Teopernyeckas 3HAYNMOCTD THCCEPTANHONHOTO HCCJIeXOBAHHA COCTOHT
B TOM, 4TO B Heli CHOpPMYIMpOBaHBI TEOPETHYECKHE MONOKEHHSA, KOTODBIE
FI03BOJISIOT HOJMYYHUThH LEABHOE 00 OLEHOYHBIX NMOHATHAX MPaXIAHCKOTO MpaBa U
ux npuMeneHun CojepxauiHecs B JUCCEPTALMH BHIBOAB H TMOJIOXKEHHS HMEIOT
TEOPETHYECKOE 3HAYeHHe AN RANbHEHIINX DIIyOOKUX HaydHBIX HCCNENOBAHMIA,
CBA3AHHBIX C OUEHOYHBIMH MOHATHAMM, M JACTAIM3HPOBAHHOH pa3paboTku
npobneM NpUMeHeHMs MX OTHENbHBIX BHAOB Pesynstathl paborsl MOTYT GBITh
HCIIOIb30BAHb! NIPU HanncaHuu MoHorpadwmii, yyeGHuKoB 1 y4eOHbIX nocobnii, a
TaKKe B y4eOHO-TIPErOmABaTEeNbCKOHM JEATENBHOCTH, HpPEXAE BCEro MpH
MPOBECHMUH NIEKIMi, CEMUHAPCKUX 3aHATHI N0 Kypey «I'paxaaHCKoe TpaBo» B
BBICIUIMX Y4eOHbIX 3aBeeHHAX, /U NOBbIteHus KBanudurauuu cyaei

ITpaxTH4eckast 3HAYHMOCTh THCCEPTAHHONNOTO HCCICNOBAHMSA COCTOHT
B TOM, 4YTO [OJIyYEHHBIE pE3yNbTaTsl MoryT ObITB MHCMONB30BAaHBI B
NpaBONPHMEHNTEIPHOM TPOLECcCEe, B YacTHOCTH, MPH PAacCMOTPEHHH el ¢
HPUMEHEHHEM IPaKIaHCKO-TPABOBEIX HOPM, COAEPKAIMX OLEHOYHBIE MOHATHI,
TAK KaK BONPOCH NPABWIBHOTO ONpeleleHHs WX CONEPXAHHA HMEKT
UCKJIIOUHTENBHO BKHOE 3HAYEHHE

[lpuxnagHoe  3HaYeHHE  HMEIOT  pe3ynbTaTsl  aHaNM3a  yCIIOBHi
(opMHpoBaHHA YacTHOrO M CcyaeGHOro yCMOTpeHHs, €noco0OB TONKOBAaHMA
FPAXIaHCKO-NPABOBHIX HOPM C OLICHOYHBIMH IIOHATHAMH

HcenenoBane MoxeT NOCTYXKHTb OCHOBOH U1 POCCHACKMX CyAeOHBIX
opraHoB B (opMUpOBaHMH COOCTBEHHOH JOKTPHHBL  IIPaBONPHMEHEHHA

OUEHOYHHIX MOHATHH B LelaX ofecrnedyeHHs OMHO3HAYHOrO TOHAMAHHUA W



30

enanHO00pa3HOr0 TPHMEHEHUS TIPAXKAAHCKO-TIPABOBBIX HOPM, H3NOKEHHBIX C
TIOMOMILIO OLICHOYHEIX MOHATHH

Hexotoprle mpennoxeHust MOryT OBITh YY4TE€HBI B TPOLECCE IOJTOTOBKH
pa3bACHeHHH BHICLIUMY CyeOHBIMH HHCTRHIMAMH

AnpoGauus pe3yabTaTroB Mcciaeposanus. J{ucceprauus obcyxnexa Ha
3aceRaHuu kadenprl NpaBoBOro obecneueHHs PHIHOYHOI dKOHOMHKH Poccuiickoil
aKafeMud rocyaapcTBeHHoH cnyxOnl npu Ilpesunente Poccniickoil Menepaumu
OCHOBHBIC NONOXKEHHS W BLIBOABL JHCCEPTALMH HALUUH OTPaXKEHHE B
MoHorpaduy, yueOHBIX nocobusax, Hayusrix cratbix (11 u3 HUX — B BexyuUx
PELEH3NpPYEMBIX HAy4HBIX OKypHalaX, B KOTOPhIX B COOTBEICTBHH C
YCTaHOBJICHHBIMH TPEOOBAHHAMH JOJKHLI ObITE  OMYyOJIMKOBAHB  OCHOBHBIE
Hay4Hble pe3yJIbTaThl AMCCEPTAlMH HAa COHCKAHHE YYCHOH CTEeMeHH MOKTOpa
HayK), HHBIX IyOnuKauusx asropa (Bcero B 45-Th ofwuM o6bremMoM 1922 o),
H3Naranuch ¥ 00CY)KAANMCh Ha Pa3NHYHBIX HayYHBRIX KOH(EPEHLUIX U CeMHHapax

HayuHbie BBLIBOAB M MONOXKEHHS, COACPXAIUMECA B JHCCEPTALMH, LIHPOKO
HCHONB3YIOTCA aBTOpOM B TIOMEHCKOM TIOCYJApCTBEHHOM YHHMBEPCUTETE NpH
yrenud Kypca «['paxcanckoe mpaBo» B HMHcTHTyTe rocymapcTBa M 1ipasa,
HucturyTe nononuutensHoro npod)eCCHOHAIBHOTO 00PasOBAHMA M CHELKypca
«IlpaBoBble mpOONEMBl BEWHBIX [IpaB» I CTYAEHTOB, OOydalouxcs o
MarHcTepcKoii mporpamMme.

Crpykrypa aucceprauui o0ycloBjieHa NMpeaMeToM, UEAIMH H 3a1a4aMu
HccnenoBanus JluccepraunoHHOe HCCICAOBAHUE COCTOHT M3 BEJICHHS, Tpex INaB,
COCTOSILUMX M3 TPHHAUATH naparpados, 3aKmMOYEHUs, CIHCKA HCIOIB30BAHHOM

JIUTEPATYPLI, HOPMATHBHEIX HCTOYHHKOR U CYAeOHOM NPaKTHKH
COAEPXAHHUE PABOTHI

Bo BBemeHnn OGOCHOBBHIBAETCA  AKTyaIbHOCTh  HM30paHHOH  TeMbl

HCCRENOBAaHUA, XapaKTepPH3yeTCs CTeNeHb Hay4yHoOil pa3paboTaHHOCTH npobieMsl,
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ONpEAENAIOTCA TEOPETHUECKHE M METOHONOrHYECKHEe OCHOBHI, UENb, 3a1auH,
o0BbexT 1 npeaAMeT UCCNEOBaHNA, OTMEYAIOTCS HAy4YHAas HOBH3HA M NPaKTHYECKast
3HaYMMOCTB paboThl, H3NAraloTCA OCHOBHBIE MOOXKEHHS, BHIHOCUMBIE HA 3ALIHTY,
TIPUBOASATCS cBEEHH 00 anmpobanmu pe3yabTaToB U CTPYKTYPE AUCCEPTANHOHHOM
paboTst

B nmneproii rnase Onenounsle NOHATHR IPAXKAANCKOr0 NpaBa Kak
CPeICTBO  BLIpA’KeHHs!  HeoNmpeleJeHHOCTH B mNpaBe,  HMelowei
obleTeopeTHiecKoe U METOMONOTHYECKOE 3HAYEHHE JUIA JANbHEHIINX BBIBOIOB,
paccMarpuBaioTcs HanbGosee oOINe NMONOXKEHNS TEOPETHKO-NPABOBON JOKTPHHEI
00 OLICHOYHBIX MOHATHAX NPABa, ONPEAENAIOTCE X IIOHATHE U NPH3HAKH, 2 TAKKE
NpOBOAMTCA KNAacCH(HUKAUMA ONCHOYHBIX TMOHATHH M 0OOCHOBBIBAETCH HX
byHKIMOHAIBHAS POIb

B nepsom mnaparpage — Hcropuueckni ONBIT HCHOJIL30BAHUS
OILIEHOMHBIX MOHATHIT FPA’KAANCKOTO MPABA - NPOBEAEH HCTOPHYECKHI IKCKYPC
M aHaM3UpyeTcs Pa3BUTHE 32KOHOMAATEIBHOTO 3aKPETUICHUS OLICHOYHBIX NMOHATHH
B P2 1aHCKO-NIPABOBBLIX HOPMAaX POCCHIICKOro npasa

YcragoBneHo, YTO MCHONB30BaHHE OLECHOYHBIX MOHATHM, KaK IpHeM
3aKOHOJATEABHOH TEXHMKH, M3BECTHO IIPaBy € CaMbIX PAaHHHX 3TANOB €ro
passutia  OueHounble NMOHATHA ynotpebasiorca B 3axkonax XaMMmypand, uaps
Basunona, B 3axonax XII Tabnun, durecrax IOctunnana OO ucnonp3oBaHHd
OUEHOYHBIX MOHATMH TI'PaXKAAHCKOrO IPaBa  CRUACTENBCTBYIOT — peuleHHs
OTHENBHBIX CIy4aes, onucaHHele y ['as

Ananus poccuiickoro 3axoHomarensctBa X — XX B (Pycckoii mpaBjbl,
CyneOuukoB 1497 u 1550 rozos, CobopHoro Yioxenus 1649 roxa) nokasai, 4ro
OLICHOYHBIE MOHATUA B 3THX MaMATHUKAX POCCHICKOro npasa BCTPEYaloTCs PEAKO
U nuws Bexcensuuiit yeras 1729 rona comep:xuT cpaBHUTENEHO GONBIIOE YHCIO0
OLEHOYHBIX MOHATHIl, YTO OOBACHAETCI YCIOKHEHHEM OOMIECTBEHHOH XM3HH,

pa3BHUTHEM TOPrOBJIH U TOBAPHO~ACHCIKHBIX OTHOLIEHUH



32

Yto Kacaercs AaipHERICro pasBHUTHS rPaxAaHCKOIO 3aKOHOAATENbCTRA, TO
ToM X CBOja 3aKOHOB CBHJCTENBCTBYET O HAJNW4YMHM OLEHOYHBIX TIOHATHII B
HOpMax, TNOCBAIICHHBIX HOPAAKY NpHOOpeTeHHA U YKpEIUIEHHS NpaB Ha
uMymiectBa BooOme (kuura 2), a taxxe B kuure 4 «O6 oba3artenscTBax no
Inorosopam» B auccepranuu ormeuaercs, YTO BKIIOYCHUE «KAYUYKOBLIX HOPMY» B
33KOH BBI3BANO BbICKa3hIBaHME NOBOJBHO IMPOTUBOPEYHBBIX MHEHHH Cpenu
y4eHrIX BmecTe ¢ TeM cocTaButenu npoekra I'paxpaHckoro ynoxeHus B 00Mmux
obbsicHeHnAX K KH V mojaraiy, 4TO 33KOH JOMXKEH NPEAOCTaBIATL BO3MOKHO
IHMPOKHII NPOCTOP YCMOTPEHUIO CYAA, TAK KAK TOIBLKO MPH 3TOM YCIOBUH MOTYT
ObTE B KaKIOM JaHHOM Cliydae ONpejeieHbl OTHOMEHHA CTOPOH Ha
CTpaBe/UIUBBIX OCHOBAHUAX

B pesynsrate ananmu3a nopm 'K PCOCP 1922 roma koHcTaTHpyeTcs
HCNONBb30BaHHE HEOONBIIOrO0  YHC/IAa OLEHOYHBIX IMOHATHH B  HOpMAax,
pernaMeHTupylomux o64a3aTenbCTBeHHERIE oTHOWEHHS OHaKo B LEIOM CNEHYyET
OTMETHTE HEKOTOPYIO TEHIEHUHIO K YBEIHYEHHIO B IEJIOM YHCJA TPaXKJaHCKO-
NpaBoOBHIX HOPM C OLEHOYHBIMH noHsTHaMH IIpuMepHO Takast e cHTyaLus
obnapyxusaercs 1 B 'K PCOCP 1964 rona, KoTOpslii B OCHOBHOM COXPaHMUB
HOPMB!, COAEPXAIllME€ OLEHOYHBIE TIOHATHA MpPEAHIECTBYIOLIEro KOJEKca,
HCIIONB30BAI TAKXKE H HOBBIE

AHanuz nonoxenuii HelHe aejictBylomero I'K P® ceuperenncTByeTr 0
3HAYUTENLHOM pacuInpenud cepnl NpUMeHeHHs HOPM, COJePKaliiX OLEHOYHBIE
HOHATHA, YTO OOBACHAETCH, B YAaCTHOCTH, BO3DACTAHHEM pONH FPAXIAHCKOTO
npaBa Kak OCHOBHOTO PErylsTopa TOBapHO-JEHEXKHBIX H HHBIX OTHOIUEHWI,
CKIANLIBAIOMIMXCA B PHIHOYHOM XO3SHCTBE, @ TaloKe NPHCYLIMMM TPaXIaHCKO-
NPaBOBOMY  DETYIHPOBAHMIO HAYAIAMH HMHUIMATHBEL M JHUCTIO3HTUBHOCTH,
paBeHCTBA M B3aHMHOH MMYILUECTBEHHOH OTBETCTBEHHOCTH YYaCTHHKOB
rpaxpaHckoro ofopora IIpu sTOM oOpamaercs BHUMaHHE Ha TO, YTO B
TPaXKIaHCKOM 33aKOHONATENBCTBE IOABHINCL IIOJNIOXKEHUsA, HANpaBleHHBIE Ha

CﬂHHOOﬁp&HC TOJNKOBAHHUA OTACJBHBIX OLICHOYHBIX MOHATHI IIyTEM 3aKpEIUICHHUA
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B 3aKOHEe HX NpHOMM3UTENBHBLIX KPUTEPHEB, SABIAIOLIMXCA OPHEHTHPOM ans
NpaBoNpHUMeHHTeNeH U OrpaHHYHBAIOIHX CBOOOAY HX YCMOTPEHHSA

B naparpade sropom — I[lonaTHe, NpH3HAKH H 0COGEHHOCTH OLEHOMNBIX
NOHSATHH rpakIanckoro mnpaea - Ha OCHOBE HAa OCHOBE H3y4YeHus
TEOPETHYECKOTO  HACHEAMA  YYEHBIX  [OPCBOMIONMOHHOH, COBETCKOH M
HOCTCOBETCKOH 3MOX HCCIEAyeTCAd CYLIHOCTh TIPaXAaHCKO-NPABOBLIX HOPM C
OLICHOYHBIMH MOHATHSMH, aHATH3UPYIOTCA cretnduyecKHe NPH3HAKKH OLEHOYHBIX
MOHATHI TPAXITAHCKOTO MpaBa, MO3BOJIAIONIME DPACCMATPHBaTL MX B KaueccTBe
CaMOCTOATENILHOTO JJIEMEHTAa TOHATHI{HOTO anmapaTa rpaXIaHCKOro Ipasa,
bopmympyercst ux neGHHULNA

OrMeuaercd, 4YTO Ha YPOBHE TEPMMHOJOIHYECKOIO  ONpPEAECNEHHs
OLIEHOYHBIX BBIPAXEHHII OTCYTCTBYET E€AMHCTBO MHEHMH, W HMEIOTCH Da3HbIC
00603HaueHNA OIICHOUHBIX BHIPAKEHHI NOHATHSA, TEPMHHEI, KATETOPHH, NPU3HAKH
ApryMeHTHpyeTCs BBIBOA, UTO HauGoyiee MpaBMIbHBIM M Leaecoobpa3sHbIM i
IpaXAaHCKOro npasa Gyxer vcnons30BaHHE BHIPAXEHHS «OUEHOYHOE TOHATHER,
NOCKOABKY OHO Haubojee TOYHO OTPaxaeT COJACPXKAaHME WUCCHETYEMBIX
BEIpaXEHHIH

C nenplo packphITHS CYLUHOCTH OHEHOYHBIX MOHATHH JHCCEPTaHTOM
DPOBOJMTCH MCCIIEAOBAHME HX OTHMYUTENbHBIX ocobeHHOCTel H dopmymHpyeTcs
ux moHATHE ONECHOYHOE MOHATHE TIPAXKAAHCKOTO MpPaBa - 3TO OTHOCHTENbHO-
onpeneNeHHOe MONOXKEHHE, CHOPMYTHPOBAHHOE B IPaKIaHCKO-NPaBOBOH HOpME
IyTeM YKasaHusd Haubonee oOIMX NPH3HAKOB, CBOKCTB, KayeCTsB, CBA3EH H
OTHOIIEHUIT Pa3HOOOpa3HbIX NPEAMETOB, sABIEHHH, JEHCTBHH, mnpoleccos,
npelycMaTpuBaloLiee B paMKax COAEPXKATENbHBIX KPHTEPHEB, YCTaHOBIEHHBIX
3aKOHOJATeNeM, CAMOCTOSATENBHYIO OLEHKY NPaBONPHMEHHTENEM MOBEACHHA B
KOHKPETHOH CHTyallud B JaHHO! COLMANBHOI cpele ¥ B JaHHOE BPEMs C YUETOM
BHYTpEHHero yoexneHus

Tpetnit naparpadp - MecTo H (YHKIHOHAJLHASA POJb ONEHOUYHBIX

NoHATHIl rpaxXIaHCKOre npaBa B MNpPaBOpPeATH3allHOHHOM MeEXanHu3Me
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fIOCBSILIEH ONpeleNeHnI0O MeCTa OLUEHOYHBIX NOHATHI B MOHATHHHOM anmapare
rpaKAaHCKOr0 InpaBa M o0ocHOBaHMIO MX (YHKIHMOHaNBHOH pomH B
MpaBopeann3aMOHHOM MEXaHH3ME

B mucceprauu# OGOCHOBLIBAETICA MBICHb, HTO TIPAXIAHCKO-IIPABOBBIE
HOPMBI C OLEHOYHBIMH TOHSTHAMM, KaK NPHEM 3aKOHOJATE/IBHON TEXHHKH,
001a1ai0T onpeaeneHHLIMH peuMyiiecTBamMy 1IpH COOTBETCTBYIOINX YCIOBHAX
OHM 00ecreYuBalOT ONpERENEeHHYI0 CTeneHb CTaOWIBHOCTH M PEryJIATHBHOM
MPOYHOCTH, MO3BOJAKOT Y4YHTHIBATH JUHAMHKY H3MEHEHHA OOIECTBEHHbIX
OTHOWIEHNH B OyAyieM, HOBbIC HMOTPeGHOCTH, NPUAAIOT THOKOCTL IPaXKIaHCKO-
[PaBOBOMY pEryIMpOBaHMIO B HTOre axkueHTHpyeTcA BHHUMAHHME Ha TOM, YTO
OLICHOYHBIC [OHATHA B TPAKOIHCKO-IPABOBOM pEryIUpPOBaHUM OOBEKTHBHO
HEOOXORUMBI

Jlna uccrnenoBaHus NPaKTHYECKOM HEHHOCTH M peasibHON pe3ysIbTaTHBHOCTH
OLICHOYHBIX MOHATHII auccepraHT oOpaufaercs K aHanu3y Qyskumii storo
OPUIHKO-TEXHHYECKOr0 CPEACTBA, MPEXBAPHTENBHO AHANH3HPYA MNPUYIHHBI HX
NOSABIEHHS B rPAXTAHCKOM INpaBe Kak OOBEKTHBHOrO, TaK M CyOBEKTUBHOro
xapaktepa I'oBops © OQYHKIMOHANBEHOI pOMM  OLEHOYHBIX IOHATHIA B
rpaXIaHCKOM  IIpase, aBTOpD YKaselBaeT Ha cledylolWlne (QyHKUUK
3aKOHOAATENbLHOM 9KOHOMHH, NPOTHOCTHYECKYIO, HHPOPMALHOHHO-
NCHXONIOTHYECKYI0,  PEryIATHBHYIO,  BOCIIMTATENBHYIO, CTHMYIHpPYIOILYIO,
LEHHOCTHO-OPUEHTALHOHHY10, OXPaHHTENBHYIO H YHHOQHIMPYIOUIYIO
JluccepranT OpHXOAUT K BRIBOIY O JBYX ONPEACISIOUMX QYHKIMIX OLCHOYHBIX
MOHATHH B IpakJaHCKOM npaBe OQYHKUMM MHAMBHAYaNH3alMH M LEHHOCTHO-
OpDHMEHTAUHOHHON  ¢yHKuUuM, 4YTO oObAcHAeTca OonblMM  NOTEHIMATIOM
CaMONpPHMEHEHMUS, 3aJIOXEHHOTO B IPaXKAAHCKOM NpaBe, LEHAMH U 33[auyaMH
FPaXK/IAHCKOTO 3aKOHOJATENbCTBA

B naparpade uerBeproM BHabl oneRovHLIX NOHATHI TIPAXAAHCKOro

nmpapa H HX mlaccmbmcauun BLIAB/LTIOTCA BHUJBI OLIEHOYHBIX TIOHATHI



35

IPOKOAHCKOrO TIpaBa M NPEANPHHHUMAETCHA IMONBITKA HMX KJIacCUUKaLUMH 1O
Pa3THYHBIM OCHOBaHHAM

B 3aBucumocTH OT XxapakTepa NpH3HAKOB SABJIEHHil, UMH 000OMIaEMBIX,
OLICHOYHBIE [OHATHA IOJPA3IEAIOTCA Ha KayeCTBEHHbIE U KonnyectseHnsle C
no3unM# 3aKOHOAATENBHOH TEXHMKH CpEAH OUEHOYHBIX NOHATHH MOXHO
BBIIENUTE T€, KOTOpBIe UMeIOT nedHHMLMI0, M He uMetolne TakoBoid Hecmorps
Ha TO, YTO GONBUIHHCTBO OLEHOYHBIX HOHATHH HE HMMEIOT YTOYHAIOMEroca
anpecara, psif OLEeHOYHBIX MOHATHI MOXHO KIacCU(QHIMPOBATh B 3aBUCHMOCTH OT
cybbeKTa, KOTOpoMy OHM B Goublieii CTENEHH aapecoBasbl H KOTOPEIH ONEpHpYeET
MMH  OLCHOYHBIE TIOHATHA, OLCHHBAaEMBIE CyOBEKTAMH  IpaXJIaHCKHX
MpaBOOTHOLIEHHH, W OLEHOYHBIE MOHATUS, ABIAIOUMECT MPEAMETOM CyAeHCKOro
yemorpeHus  OOpamaerca BHHMaHHe Ha KIIaCCH(MKALMIO, CBA3AHHYIO CO
CTENEeHBI0 NPUOMKEHHOCTH OLEHOYHBIX NOHATHH K KOHKPETHBIM CHTYalMAM, a
TAKKe B 3aBHCHMOCTH OT ¢paxta MHTeprperaunn Hcxons u3 KnaccHHKaUUH
IOPMAHYECKOH JIEKCHKH Ha O0LIeynoTpeGUTENbHYO H ClIEHHalIbHYI0, OLICHOYHBIE
TIOHATHA, B OOJIBLIMHCTBE CIy4YaeB CIEXyeT OTHECTH K obueynoTpeGHTENbHOI,
KaK MCIONB3yeMBIM B TEKCTE HOPMATHBHO-TIPABOBOIO aKTa B TOM K€ 3HAYEHHH,
4TO H B 00bIACHHOIT IeKCHKe 10 CTPYKTYpe OLCHOUNEIE MOHSTHA IPaXKaaHCKOro
IpaBa MOAPA3AENAIOTCS Ha MNPOCTHIE M CIOXKHbBie MOXHO BBIICINTL M
CII02KHOCOCTABHBIE OLCHOYHbIC NOHATHA, KOTOPhIE BKIIOYAIOT B €0 HECKOJBKO
OLICHOYHBIX NMOHATHH B 3aBHCHMOCTH OT CTPYKTYPHOrO JIEMEHTA HOPMEI IIPaBa,
COEPXKAIUETO0  OLEHOYHOE IIOHATHE, BBIIENAIOTCS OUEHOYHBIE [OHATHA,
cofiepKatluecs B FHIIOTE3E H CoepKalmecs B AUCIO3UUMH

ABTOpY  MpeAcTaBiseTcs  BO3MOXHBIM  YKa3aHHE B KauecTBe
KnacCH(pUKAUHOHHOTO NPU3HaKa NpeJMeTa OLEHKH B CBA3M ¢ 3THM BHIIENAIOTCA
OLEHOYHEIE MOHATHA XapPaKTePH3YIOIIHE MMYIMIECTBO M CBOHCTBAa NpeAMETOB H
seweil, o00o03HayalOWHE OTPE3KH BPEMCHH, OTHOCAINHECS K ACATENRHOCTH M

NEeHCTBHAM, WX NOpHYMHaM M pe3ynpTaTaM, XapakTepH3YIOIHe CHTyalMH,
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cocrosuus M ofcroaTenscTsa, o0o03Ha4yawWME OTHOLICHHE, MOTHBH H
nobyxaeHns

C TOuKH 3peHUs aHaNU3a NPaBONPHUMEHEHHs IPaXKAAHCKO-IPABOBBIX HOPM C
OLECHOYHRIMH  MOHSTHAMH, HauOONBUIYI0  METONOJOTHYECKYI0  LIEHHOCTb,
MpeACTaBIAer MX KiaccHdukanus BOKpYr OAHOTO (OPMHMpPYIOILErO THE3ZO
NOHATHA pa3yMHbid, OOBIYHEIA, HEOOXOMUMBLH, CYHIECTBEHHBIH ¢ BRIAENCHHEM
TPYIIbI HHBIX OLCHOYHBIX NOHATHIA

Bo BTopoii rnase Teopernueckne npodjemMbl NPHMEHEHHS! OLEHOYHBIX
NOHATHI TIPAaXIAHCKOI0 MNPaBa HCCIEAYIOTCA OCOOSHHOCTH —peanu3aluu
rPaXAaHCKO-NPABOBBIX HOPM C OLIEHOYHBIMH MOHATHAMH

B nepeom naparpade - Crneuudnueckue ocoGeHIoCTH NPHMeEHEHHS
TPAXKIAHCKO-NIPABOBBLIX  HOPM,  COXEPKAIIMX  OHCHOYHBbIE  FOHSATHSA,
YKa3hlBa€TCA, 4YTO Ppealu3auus TIPaxAaHCKO-NPABOBBIX HOPM, COJEpKallUx
OHEHOYHBIE TOHATHA FPAXIAHCKOro Ipasa, HEBO3MOXHA 0e3 COOTBETCTBYIOLIETO
coOMoNeHys, MCNONHEHMA, WUCHOAb30BaHUA JIMOO  NpUMEHEHHA  HOPM
rpaxaaHckoro mpasa B pesynbrare aHamn3a Hay4HBIX MCCIIEOBaHHIT TO
rpobneMaM peau3aliy MpaBa aBTop MPUXOLUT K BRIBOAY O ABYX THNAX MPAMOro
OCYHIECTBIICHUS TPaXXTAHCKO-TIPABOBHIX HOPM C OLCHOYHBIMH NoHsTHsMH Bo-
nepBbIX, COOM0AeH e, HCNIOMHEHHE U HenoNb3oBaHne Ko BTOpoMy Tuny mpsaMoro
OCYLIECTBJIEHHUA OTHOCHTCA NPaBONPHMEHHUTENIbHAA HEATENHHOCTh, KOTrJa HopMa
NpaBa MOXKET PEANTH3OBHIBATLCA HE TONBKO NMOCPEICTBOM IPHMEHEHHS OHEHOUHBIX
nousrtHii  caMMMH CyObEKTaMHM TIpPaOXOAHCKHX MPABOOTHOLIEHUH, HO H
NOCPEACTBOM IpPaBONPUMEHHTENBLHON JEATENBHOCTH CyAa, IYTeM BJIACTHOTO
BO3ZCHCTBMA Ha UX NpaBa H 00A3aHHOCTH UL, ABTOpPOM 0OOCHOBBIBACTCS MBICIIb,
4YT0 OCHOBOHOJAramoweil (GopMoH pearu3alMy TIPaXJAHCKO-TMPABOBBIX HOPM
SBIAETCA HCMONB30BaHHE, KOTOPOE  BhIpaXcaeTcs B COOCTBEHHBIX AKTHBHBIX
JAEHCTBHAX CYOBEKTOB IPaXAaHCKOr0 NpaBOOTHOLIEHUS

B nmucceprauuMu OTMEYaeTcs, 4YTO TIPAXIAHCKO-NPAaBOBbIC HOPMBL C

OLCHOYHBIMH NOHATHAMH «pacmmbponmaaxo*rcx» CaMHMH cy61,e1craMu
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OpPABOOTHOINEHUA IIPH HCHOJNHEHHM CHENOK M COBEPHICHHM IOPHAMYECKUX
HOCTYMNKOB, H OCYHIECTBICHHE [PAXAAHCKHX NPaB H 00A3aHHOCTEH, MOXKET N He
HYXIaThCs B cyneGHoM HpaBONPHMEHUTENLHOM npouecce
ITpaBonpuMEHHTENBHA AEATENIBHOCTE TOCYNAPCTBEHHBIX OPTaHOB W CyAa I
peaM3aliMi IpakOaHCKO-TIPABOBBIX HOPM HOCHT MROMNOJNHHMTENBHBIH XapakTep,
MO3TOMY OCHOBHBIMH CYOBeKTaMHM NPHMEHEHHS TPaKIaHCKO-IIPABOBBIX HOPM C
33KIIOYEHHBIME B HHUX OIICHOYHBIMH MOHATHAMH ClelyeT NpPU3HaTh CaMHX
Y4aCTHHKOB MPKIAaHCKOrO NPaBOOTHOLIEHHS

Hanee 0GOCHOBHIBAETCA BHIBOA, YTO COAEPKAHME OIEHOYHOTO MNOHATHS
IpaXOaHCKOrO TMpaBa ONpenenseTcd TOJNIBKO B TNpolecce HX TNPHMEHEHMS
O6pauaercs BHHUMaHHE HAa TO, YTO YCTaHOBJCHHE COAEPKAHHS OLEHOYHOTO
MOHATHA, CBA32HO C OLCHKOH, 4YTO OOYCIOBNHBAaET TBOpUYECKHIl MOXXOA K
MPUMEHEHHIO TIPaBa, NPHYEM OLEHKA BBICTYNaeT HEoOXOAMMBHIM KOMIIOHEHTOM
npouecca NPHUMCHCHHUA OLUCHOYHBIX NOHATHH OHEHKH yCTaHaBJ'[HBaK)TCﬂ yTeM
COMNOCTaBJICHHA CBOMCTB OLIGHMBAEMOro 00BEKTAa C MMEKIMMCH Y cyObexTa
HPaBONpPHUMEHEHHS 06Pa3oM, BBLIPAXAOT ET0 OTHOLICHHE K NPEAMETY, ABICHAIO U
TH B MOpaJbHOM M JTHYeCKOM IuiaHe [IpHueM KputepHH OLEHKHM, KOTOpHIE
JIeKAT B OCHOBE OHEHOYHOTO NOHATHSA, BHIPAbaTHIBAIOTCA B MOMEHT NPHMEHEHHS
IPaXAAHCKO-IIPABOBON HOPMEI, IIPH 3TOM KOHKPETHAX CHTYalMdA TNOJCKAa3bIBaET,
KaKHe TPU3HAKH JOTDKHBI BXOAUTh B COZICPKAHIE MOHATHS

[Mpu npUMeHEHHN IPaKNAHCKO-NPABOBBIX HOPM C OLEHOYHBIMH MOHATHAMH
pEUIAIOUIY0 PONb WUIPacT yCMOTpeHHE B BHIOOpE 3HAYEHHA M CMBICTA TOFO MM
HHOTO TMOHATHS, a TAaKKe W BapHaHTa IIOBEICHHA, COOTBETCTBYIOUICTO
BRIOpAaHHOMY ~ MOHHMAHMIO  IIPaBOBOTO  TIPEANHCAHHUA Ilpu  >TOM
NpaBONPHUMEHUTEND CaMOCTOATENBHO OLEHHBaeT ¢iaktel CkasaHHOE Jaer
OCHOBaHME /Ul BBIBOZA O TOM, YTO OTJIMYMTENBHLIM [PHU3HAKOM IIpolecca
NpUMEHEHUS OUEHOYHLIX IIOHATHH TPaXJAHCKOro IipaBa ABIIETCA  €ro

LIEHHOCTHO- YCMOTPHTENbHEIH XapaKTep
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AKUEHTHpYeTCH BHUMaHHE Ha TOM, YTO IOCKOJBKY KPHUTEPHH OLIEHOYHOTO
HOHSTHS, BbIpabaTeiBaeMele CyOLEKTOM NPaBONPHUMEHEHHS, HE CBOJATCA K
HMEIOUMMCA Y 3aKOHOZATeNs 3HAHUAM XapaKTEPHCTHK TOrO JIM HHOTO MOHSTHI,
YKa3aHHOE MO3BOJIAET FOBOPHTH, YTO MX NPUMEHEHHE XapPAaKTEPH3YeTCd HallHYHeM
3JIEMEHTOB CBOOOAHOTO YMCTBEHHOr0 Ipolecca

Or1MedaeTcs, YTO NPHMEHEHHE OLICHOYHBIX MOHATUI B Oonblueil cTeneHu,
4YeM NPHMEHEHHE NPYrHX MOHATHH, 3aBHCHT OT OOCTOSTENBCTB KOHKPETHOTO
cly4as, ¥TO [03BOJIAET TOBOPUTD O CHTYALIMOHHOM MPaBOIPHMEHEHUH

B urore dopmynupyercs BHIBOH, 4TO HpoLlecC NMPUMEHEHHS FPaXHAHCKO-
NPAaBOBHIX HOPM C OLEHOYHLIMH TIOHSTHAMH CHEAYeT paccMaTpuBaTh Kak
cneuuduueckuit  Ccnoco6G  BOCHONHHTENBHOrO PETyAHPOBAaHHA TPHKAAHCKUX
MPaBOOTHOIIECHUH, C TMOMOIBIO KOTOPOro ofecmedHBaeTcs peardsanus
rPaXIaHCKO-NIPaBOBBIX HOPM IyTeM HWHAMBHUAyaRU3aUUH M nepcoHubHKauuu
OLEHOYHBIX InpeanucaHuii B (opMe YCMOTPUTENBHHIX JHefCTBMH CcyOBEeKTOB
TIPABONPUMEHEHNA B LEAAX HHAMBUAYANHHOrO BO3ACHCIBHA Ha  KOHKPETHYIO
CHUTYAIHIO

Bo BropomM maparpade «TonkoBamme M  KONKpeTHIAUMs KakK
HEOTheMIICMbIe  YACTH Npolecca NpHMeHeHHs OHCHOYHBIX MOHATHH
TPakAaHCKOTO MNpaBa»  aHANH3HPYIOTCS 3JIEMEHTHl MpoIecca TOIKOBAHUA
OLEHOYHBIX MOHATHA, DPAacCMaTPUBAIOTCA CcnOcoOBl TONKOBAHMA, HCCISAyETCs
COOTHONIEHHE KaTeropuil TOJKOBAaHHE W KOHKPETH3alMs TPH TNPUMEHEHHH
OLIEHOYHBIX MOHATHI IPAXAAHCKOr0 NpaBa

JlHccepTaHT O0TMEYaeT, YTO yiACHEHUEe OLCHOYHOTO TIOHATHA — HeobxoauMoe
yCIOBHE MX peanu3ali, Koraa cyOBexT mpaBa « Uit cels» TONKYeT HOpMY C
LENbl0 €€ NpHMeHeHHA BTOpEIM 31eMEHTOM HpOLECca TOJNKOBAHHS ABIAETCH
pasbACHEHHE, KOTOpOE BHIpAXAECTCd B BHAE JIOTHYECKH ODOCHOBAaHHOM
apryMEHTalMH BRIBOAOB, ONYYEHHBIX B X0/I€ NI03HAHUSA NpaBa

Ormeuaercs, 9YTO OCHOBHbIE BH/IbI TOJKOBAHHS MPAXKAAHCKO-TIPaBOBBIX HOPM

C OLEHOYHBIMHU NOHATHAMU MOXXHO COOTHECTH C TEMU Crocobamu TONKOBaHH4,
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KOTOpHIE MPHHATHL B 00mn1eit Teopun npasa OGOCHOBAH M TEOPETHYESCKYU ONpPaBAaH
Ul TOJIKOBAHHMS OlCHOYHBIX TOHATHI CHCTEMATHYECKH, HOTMAaTHUYECKHH H
dyHKUMOHANBHEIH cOcoObl TONKOBAHUA, OJHAKO, HauboblIee 3HaYEHHE MMEET
JAMCKPEIHOHHOE TOIKOBAHHE, KaK BHJ TOJIKOBAHHA [10 pe3yIbTaTy

Jlornyeckuit cnocob, MO MHEHHIO JHCCEPTAHTa, HE NPHUMEHHM H7d
TONKOBAHMS OLEHOYHBIX TIPOXAAHCKO-TIPABOBBIX MOHATHI, TIOCKONBKY B
npeoﬁna,naiomem OONbLUIMHCTBE CJIy4YacB TAKHE INIOHATHA COCTOAT H3 OTACNBHBIX
CIIOB H CJIOBOCOYETaHM{I, B CBA3M C YeM He SBIAIOTCA OOBEKTOM NpPUMEHEHHS
JIOTHYECKHX MpueMoB BMecTe ¢ TeM JOrMyeckuil crnocod He HCKIIOYAeTCs NpH
TONKOBAHHH JIETATBHBIX AehHHHUIHNI OLEHOYHBIX NOHATHI

Kax H3BeCTHO, MCTOPHYECKOE TOJIKOBAHHE MPENNoJaraeT BBIACHEHHE
KOHKPETHO-UCTOPHYECKMX  YCJIOBHil, MPUYMH M MOBOJOB, 00YyCIOBHBUIMX
TIPHHATHE NPaBOBOA HOpPMEI, OOCTAHOBKH, B KOTOpoil oHa co3maBamack Urto
KacaeTcs OLEHOYHHIX MOHATHII, TO OHHM KaK pa3 M BKJIIOYAIOTCA 3aKOHONATEIIEM B
TEKCT TPaXIAHCKO-NPABOBOi HOPMBI B HEAAX Yy4YeTa  H3MCHAIOLIHXCA
00CTOATENbCTB, MOITOMY IPH TOJKOBAHMM HOPM TPaXAAHCKOr0 MpaBa ¢
OLUEHOYHBIMH TOHATHAMHM HE BO3HHKAeT BONPOCA O PONH M 3HAUEHUH ITHX HOPM
BO BPEMS HX ITPOUCXOKACHHA

Obpamasch K panbHeifmeMy aHANM3y, aBTOP NPHUXOAMT K BHIBOAY O
TIPABOMEPHOCTH MCHONB30BaHHA ANUCKPELMOHHOrO croco0a TOJKOBaHHA A
NO3HAHUS COZEPIKAHMA I'PAXKTAHCKO-NIPABOBOIl HOPMBI ¢ OLIEHOYHBIM MOHATHEM
OcyuiecTBNsAA CBOH AUCKPELHOHHbIE IOMHOMOYH, IPABONPHMEHHTEb HANONHACT
rpaXxIaHCKO-TIPABOBYIO HOPMY KOHKPETHBIM COJEPXaHUeM, OIpenenss no cBoeMy
YCMOTPEHHIO  BapHaHT [OBEAEHMA I8  YYaCTHHKA  DPABOOTHOIICHUS
ODTIMYNTENBHON 4ePTOi AMCKPELIMOHHOTO TOJKOBAHHA ABIAETCS H TO, YTO OHO
KacaeTcs TOJBKO KOHKPETHOH CUTYaUHH

Hanee axuenTupyercd BHMMaHHE Ha TOM, YTO MpPaBONPHUMEHUTENHHAS
HEOIPENEACHHOCTh [PaXKAAHCKO-NPABOBLIX HOPM C OLCHOYHBIMH TOHATHAMH

sBngercs OOBEKTOM KOHKPETH3allMH, B XOJe€ KOTOpOil ompenensercs
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COoJepXKaTENbHAH 31eMeHT NoHATHA OIHAKO KOHKPETU3UPYIOUIME MOJOXKEHUS
UMEIOT CHJly JIMIIb I JAHHOH KOHKPETHOH CHTyauHH, IOCKONBKY B ApYroi
CUTYalUH COAEPKAHHE OLEHOYHOTO MOHATUA MOxer Obith apyrum Takyio
KOHKPETU3ALMIO CJIEAYET CHUTATE NPaBONPHMEHHTCIBHOM

B naparpade TperseM YcMOTpeHHE KaK c10co6 npuMeHeHH sl OLeHOYHBIX
MOHATHH rpaxJaHCKoro npasa npobieMa yCMOTPEHUA paccMaTpUBaeTcs C Tpex
NO3MIMH aHATH3UPYETCA CYLIHOCTh CAMOTO MOHATHA YCMOTPEHHs, BBIABIAIOTCA
€ro MPU3HAKK H NPEJCIsl, a TAKoKe 001He YCI0BUA HOPMHPOBAHHS YCMOTPEHUS

IToka3sbiBaeTcs, 4TO YCMOTPEHHE NPH NPHMECHEHUH FPaKAAHCKO-IPABOBBIX
HOPM C OUEHOYHBIMH IOHATHAMH SABJIACTCA OOBCKTHBHON HEOOXOAMMOCTBIO U
o0ycnornuBaeTcs camoil GHOPMYNHPOBKOH, comepkanleiics B HOpMe IipaBa
IMogyepkuBaercs TecHas CBA3b MEXKAY NOHATHAMH «YCMOTpEHHE» U «cBoOOZay,
HOCKOJBKY YCMOTpEHHE, ABIIAACH coOCTBEHHBIM yCMOTpEHUEM
NPaBOINPUMEHHUTENA, MOXET ObITh TONBKO CBOOOAHBIM

ObpawaeTci BHHMaHME M Ha TO, 4ro rpobieMa YCMOTpEHHsA
NpaBONPHUMEHUTENA B TPaKIAHCKOM IIpaBe PEINAETCs 4Yepe3 AHCIIO3UTHBHOCTD
[pasxgaHcko-npaBoBble HOPMBI C OLCHOYHBIMH MOHATHAMH, HpHJaBas MTOBEJCHUIO
CcyOBEKTOB IIPaBOOTHOLICHHH cBOOOAHBII XapaKkTep, paclupsAOT cBoboay BEIOOpa,
NPEAOCTABIAEMYIO ICHCTBHEM JMCTIO3HTHBHOTO METONA PEryIHPOBAHMU, I03TOMY
MOXHO TOBOPHTb O NPAKTHYECKH abOCOMIOTHOM YCMOTpeHHH M 6osee BBICOKOH
CTeNeHH cBOOOMBI, YEM NPH NPHMEHEHUH ONPEACICHHBIX IPaXIaHCKO-TIPABOBBIX
HOpM

ABTOp CuUMTaeT, 4YTO pEaIM3auysd IPaXKAAHCKO-PABOBOH HOPMBI C
OLECHOMHEIM [MOHATHEM NOpEANOnaraeT Hanuyue 00A3aHHOCTH OMNPEHENHThH
coflepkaHue ouenoyHoro noHATHA  CnenoBaTenbHO, YCMOTPEHHE — IIpH
NPHUMEHEHUH OLICHOYHBIX MOHATHIT TpaXKIaHCKOro mpaBa mpejcTasiieT coboil He
TOJIBKO HPaBo, HO ¥ 00s13aHHOCTD BbIOOpa

VYka3bIBacTCA, 4TO KaTEropHs YCMOTDEHHS OTHOCHTCS K CyOBEKTHMBHOH

CTOpPOHC TMIOBCAICHHA, IIOCKOJBKY MNpEAnonaract (l)OpMHpOBaHHC MHEHUA ©O

v
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COAEP)XAHHH OLIEHOYHOro MOHATHA MCXO0AA M3 CYOBEKTMBHOTO NPaBOCO3HAHMA
CaMoro NpaBOMpPUMEHHTENd OJTO CBHAETENHCTBYET O TOM, 4TO CcyOBEKTHBHOE
Hauaji0 INpH NpHMEHEHHH rpaxJ1aHCKO-NIpaBOBBIX HOPM €  OUNCHOYHBIMH
MOHATHUAMH MMEET 3HAYUTENHbHO OONBIUNMI yOensHbI Bec, YeM NMpPH MPHUMEHEHUN
ONpEeJeICHHBIX MOHATHH B pabote o6oCcHOBhIBaeTCS MBICHL, YTO HpH
NPHMEHEHUH  TPAXIAHCKO-NMPABOBHIX HOPM C  OLCHOYHBIMH  TOHATHAMM
YCMOTpeHHE NPABONPHMEHHUTENS ABIACTCA CHTYaTHBHBIM

[MpoBeneHHplil aHaMH3 1o3BOMMI CHOPMYINPOBATh MOHATHE YCMOTPEHUS
IpH NPUMEHEHNH OLEHOYHBIX MOHATHH IPaX(JAHCKOro MpaBa YCMOTpPEHHE — 3TO
cnoco® TPHMEHEHHS TIPaXKIAAHCKO-NPAROBOW HOPMBI € OUEGHOYHBIM TIOHSTHEM,
KOTOpHIH  3akiouaercs B cBOOOAHO-CYOBEKTMBHOM H  OTBETCTBEHHO-
cOanancupoBaHHOM  BeI0OpEe TMOBEJEHHS MYTEM OLEHKH, OCHOBAHHON Ha
BHYTpeHHeM YOEXIEHHH TIpPaBOTNPHMEHHMTENS B COOTBETCTBHM CO CBOMM
NpaBoCoO3HaHNEM HCXOOs U3 NPHHIHNNOB IpaBa, HOpPM MOPAIH U 00CTOATENBCTB
KOHKDPETHOH CHTyauuH

Janee oTMeuaercs, 4TO B 3aBUCHMOCTH OT CYOBEKTa NpPaBONPHMEHCHMA
OLEHOYHBIX MOHATHH TpaXIaHCKOTO INpaBa CIEAYET padMyaTh 4acTHOE U
cynebHoe ycMOTpeHUe, KOTOpbIE, HMes MHOTO ODIIEro, TeM HE MeHee OTINYaloTCs
TeM, 4TO CyAebHOe YCMOTPEHHE BCEria ONOCPEIOBAHO, TOCKONBKY HalpaBIeHo HA
¢dopmMupoBaHMe 3HAHHS O NpoH3oINeAlIeM counansHoM cobertun  OTnHune
CynebHOro0 YCMOTPEHHS OT YaCTHOrO COCTOMT U B TOM, YTO CYJA HE MMEET CBOEro
(M4HOro) NHTEpECa

MonuepxuBaercs, YTO YCMOTpEeHHE NPH NPUMEHEHHH OLEHOYHBIX MOHATHIL
nMeeT npexenst OObeKTHBHBIC Npefeinbl, MPEXNEe BCEro, OYEPYHBAOTCA CaMOMH
rpaX<aaHCKO-NpaBoBoii HOPMOH, perynupymomeii KOHKPETHblE OTHOIICHHS, HO
OTJIMYAIOTCA TEM, YTO 3aKOHOZATENb JHWb B OOLIEM BHAE onpeaensieT Npeaeisbl
YCMOTpeHHMsS ABTOp CUMTAaeT, 4YTO TMOHATHE Mpelensl YCMOTPEHHS HpH
OpHMEHEHHH OLCHOYHBIX TMMOHATHII TIPAKAAHCKOrO MpaBa  XapaKTEpPH3YIOT

Cyﬁ'bCKTHBHbIe aCleKTEl IpaBopeajin3alilyd Onnaxo YKazaHHO€ HENb3A CHUHTATh
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CEPhE3HLIM HEJOCTATKOM, MOCKOJIbKY HMEHHO TakuM o0pazoM pocTHraercs
HeobXonuMas cTemeHb cBoOOABI CyObeKTa, OCHOBaHHAs Ha AHCIO3MTHBHOM
METO/Ie IPAaBOBOr0 PEryIHMPOBAaHHUs O0IECTBEHHEIX OTHOLEHHH

YertBepThlit maparpad NocssileH HCCIeXOBaHHIO ycoBHil GOpMHpoOBaHHA
YACTHOro yCMOTpeHHs! IPH NpHMeNeHHH 0LEeHOYHDIX JIOHSTHIT IPaX1aHCKOro
npaBa,

Onmaum M3 (axTopoB, OPHUEHTHPYIOUMX HMHAMBHAA HA ONpefelieHHOe
MOBEICHUE TPH pEAIN3aUMH TPAKIAHCKO-IIPABOBRIX HOPM C  OLEHOYHBIMH
NOHATHAMH, BhIcTYnaer untepec Omnpenenss WHAUBHAyanbHBIE MAacIITaObI
NOBEJCHHUSA B MPOLECCE OCYIIECTBIEHUT YCMOTPEHHSA, CYOBEKT PYKOBOACTBYETCH
CBOMMM HHTEpecaMH H BRIOMpacT TOT BapHaHT IOBEACHUSA, KOTOPHIH MIA Hero
Gonee mpeanoyrureneH OpfHako B nojaBusowieM GONBUIMHCTBE Clydaes
TPaXHAHCKUE IPABOOTHOIUCHNA SBIBIIOTCA OTHOCHTEJIBLHBIMM, TOITOMY Npu
ONPCACNEHHH COAEPXKAHHA OLIEHOYHOrO IIOHATHA YCMOTpEHME Y4YacTHHKa
FPa)IaHCKOTO MPaBOOTHOLIEHHS ONpe/eNieTcs Takxke HHTEPECaMH KOHTPareHTa

U3 crareu 10 I'K cnenyer, uto ycMorpenne cybnexra mo BhIGOpy
KOHKDETHOTO BapHAaHTA IIOBEJACHMS TNPH TPUMEHEHHMM TPAXIAHCKO-IPABOBLIX
HOPM C ONEHOYHBIMH TIOHATHAMH HE OOIDKHO MPHUBOAUTH K 3J10YNOTpeOneHuio
npaBoM TIpMMEHUTENPHO K OLEHOYHBIM TOHATHAM [JHCCEPTAHT MNPUXOANT K
BBIBOJY, YTO MOX 3j0ynorpebjeHueM MNpaBoM CIeAyeT IOHHMAaTh Takoe
OCYILECTBJICHHE paBa Ha YCMOTPEHHE, IPH KOTOPOM peanyzaunus BoiOpaHHOro
cyOBEKTOM BapHaHTa BJCYEST HACTYIUTEHHE JUIT KOHTPAareHTOB HeraTHBHEIX
IOCHEACTBUIH, HECOpa3MEPHBIX JHYHOMY HHTEpecy JHIA, pealM3yiolieMy CBOe
1paBo (HCAOIHAIOEMY 00S3aHHOCT)

HonmuepkuBaercsa, 4TO OUEHOYHEIE MOHATUA He YKa3HBAOT TOYHO
ONMpENeIeHHBIX  NeHCTBHI CyOBEKTOB TIPaXHAHCKOr0 IPAaBOOTHOUICHUS, a
HaMEYaloT TOJNBKO LeJb, KOTOPYI0 HAaA0 MAOCTHTHYTH 3THMH IeHCTBHAMH

CnemosatensHo,  uenecoo0pa3sHOCTs  ABIdeTcAd  CIAEAYIOWIUM  YCIOBHEM
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GopMHpOBaHHS YCMOTPEHHA B CAy4YasX NPHMEHEHHS TIPAXIANCKO-MPABOBOH
HOPMBI C OLIEHOYHBIM NTOHATHEM

B pabGore 00OCHOBBIBAETCA BBHIBOA, YTO CYUIECTBEHHBIM 3JIEMEHTOM B
(GopMHUPOBAHNH YCMOTpPEHHA B Hpoliecce MPHMEHEHHA NPHMEREHHH TPAKAAHCKO-
NIPaBOBBIX HOPM C OLEHOYHBIMH ITOHATHAMH SABJIAETCH IPABOCO3HAHHE, HAa KOTOpoe
BO3Naraercs JOHNONHUTENbHAA 3agada — ONpeenuTh COAEPkaHHE OLUCHOYHOro
MOHATHS NPUMEHUTENHHO K KOHKPETHOIl KM3HEHHOH CHTYyalMH M ONpPENEIHTh
COOTBETCTBEHHO BOJIEBYIO HAaNpaBICHHOCTh NoBencHMR cybwexra Ilpu srom
ofpamaercs BHHMaHue Ha OLEHOYHYIO  (aKCHONOTHYECKYI0)  (GYHKIHIO
TIPaBOCO3HAHHSA

Vxa3seIBaeTcs, YTO JUIA YSACHEHHMS BOMH 3aKOHONATENS NpH HCHONB3OBAHHH
OLEHOYHBIX  TOHATHIl  ajpecaTbl  FPaKAAHCKO-TIPABOBLIX  MPEANHCAHHIA
o0paImaTcs K MOpaNN M HPABCTBEHHOCTH, KOTODhlE B CHTYallHSX HEAOCTaTKa
TIPaBOBOH CIyXaT KPUTEPHAMHM ¥ OPHEHTHPaMHM Ul OnpeleneHHs CONepXKaHuA
OLEHOYHOTO [TOHATHSA B KOHKPETHOH CHTyaluu

JoxaspiBaercst, YTO YCIOBHAMH, BIHAIOIMMH HAa YaCTHOE YCMOTPEHHE MPH
HNPUMEHEHHH IPa)KIaHCKO-TIPABOBBIX HOPM C OLIEHOYHBIMH IIOHATHAMH, ABIAIOTCH
HpUHIMOL 100pOCOBECTHOCTH, pasyMHOCTH M cnpaseinuBocTd Eme omaum
BRXXHBIM MOMEHTOM SfBJIAETCS TO, 4TO IPHU NPHMEHEHMH I'PAKIAHCKO-TIPaBOBOMH
HOPMBl C OLCHOYHEIM IIOHATHEM CYOBEKT 4YacTHOTO YCMOTpeHus oOsa3aH
NpUHMMaTh BO BHuUMaHMe ofmue Hayana M CMBICH  TIPaKJaHCKOro
aakonogarenscrsa (cr 1 TK PD)

B nstoM naparpape CynebHoe ycMoTpenne TIpH NPHMEHEHHH
TPaKIaHCKO-TIPAaBOBLIX  HOpM,  COACPMAuUIHX  OHCHOYHBIE  NMOHATHA,
BBIpa0aTHIBAIOTCS KPHTEPUM, KOTOPHIMH IOJDKEH PYKOBOJACTBOBATbCA CyH IIPH
OLieHKe NPaBHIBHOCTH T€X WIIH MHBIX AeHCTBHI Tnua

OOGpauaercs BHUMaHHe HA TO, YTO (DAKTODHI, SBIMIOMIMECH YCIOBHAMH
(OpMHPOBAaHHA 4aCTHOTO YCMOTPEHMA IIPH NPUMEHEHHH I'PKIAHCKO-NPaBOBOi

HOpMBI C OUEHOYHBIM IIOHATHCM, OKa3bIBAOT BIHAHHE H Ha (bOpMHpOBaHHe
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CYREHCKOro YCMOTPEHHS MpH OLEHKE MOBEACHUS JIALA B NPOLECCE peaTH3alii
HOPMEI ¢ OLCHOYHEIM NOHATHEM Jlanee yKa3bBalOTCS OCODEHHOCTH NMPOABIICHHUS
Ha3BaHHBIX (PAKTOPOB MPH CyAeHCKOM yCMOTpPEHUH

CdopMynupoBaHo M 0OOCHOBaHO IIOJI0KEHHE O TOM, 4TO cyncOHoe
YCMOTpEHHE B ClTydae NPHMEHEHHS OLEHOYHBIX NIOHATHI FPaXXIaHCKOro Ipasa He
MOJXKET HE CIIyXXHTh UCTOYHUKOM IIPABOTBOpPUECTBA BMecTe ¢ TeM, HHCCePTaHTOM
OTMEYaeTCs, 4TO NMOAOOHOE NPAaBOTBOPYECTBO HE MOXKET HOCHTH abCOMIOTHOro
XapaKTepa H OCYIUECTBIAETCH C HLENBIO pa3pelieHusi KOHKPETHbIX IIPaBOBbIX
cniopos [loatomMy OGonee npaBUIBHO FOBOPHUTH, YTO, ONPEHEIASs COACPIKAHHE
IPaXKAAHCKO-TIPABOBOH HOPMBI C OLEHOYHBIM IIOHATHEM, CYX OCYLIECTBIIACT
KOHKPETH3HUPYIOLIEe NPaBOTBOPUECTRBO

B orHOMIEHNH CyAeOHRIX pelIeHHit BRICIINX CYAeOHHX HHCTAHIHU aBTOPOM
NpH3HAaeTCA HX MpeueieHTHbIH oba3arensHelil xapakrep Ilockonbky cnocobom
DPUMEHEHUS TPAKAAHCKO-NMPABOBOH HOPMEI ¢ OLEHOYHBIM MOHATHEM SBIAETCS
YCMOTpeHHe, TO cyebHble PEIIeHHS N0 TAKHM CIIOpPaM CJIEAYET PacCMaTpUBATh B
Ka4yecTBe NpENEAEHTa YCMOTPEHUS

[lpuMenHuTensHO K TIpaXkAaHCKO-PABOBLIM HOPMaM C  OLICHOYHEIMH
TOHATUAMHY, Pa3bICHEHHS BBICIIHX CyAeOHBIX HHCTAHLUHMH CIIEAYeT pacCMaTpHBAaTh
KaK OCHOBaHHBII Ha 0000leHuH M NporHose cyneOHOH MpPaKTHKU CHocos
YHH(HUIMPOBAHHOTO  NPEONOJEHHS  OTHOCHTENbHOH  HEONPEAC/ICHHOCTH
cojepxaHud HOPMEL ABTOD NPUXORHUT K BRIBOAY, YTO AMs obecrnedeHus cAMHCTRA
CcyneOHOH MNPAKTHKH 0O NPUMEHEHHIO TIPAXAAHCKO-NPABOBRIX HOPM  C
OLCHOYHKIMH MOHATHAMY, HauloNbUIat PpONL JOHKHA OTBOIAMTBCA HMMEHHO
o030paM ¥ HHOOPMAlMOHHEIM MNHCbMaM, B KOTOPHIX JalOTCd [PHUMEPEI
paspelleHus KOHKPESTHBIX He

B muccepraumu  yKa3sbiBaeTcd, YTO aKTHl BHICUIMX CyHAEOHBIX MHCTaHHUHUI
nyreM ¢§oOpMHpOBaHMA  [paBOBOHl  NO3MUMHM  BBIIONHAKOT HE  TOJBKO
MI03HABATENbHYIO (B YacTH Pa3bACHEHHS M TONKOBAaHMA IPaKIAHCKO-TPAaBOBBIX

HOPM C OLEHOYHKIMH MOHATHAMH), HO H PETYIATHBHYIO QYHKLHIO (CHOCOOCTBYIOT
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pEryJIMDOBaHHIO TPAXAAHCKUX MNpaBoOTHowleHni) OnHako eauHooOpazus no
MPUMEHEHUIO TPAXIAHCKO-NPABOBBIX HOPM € OLEHOYHBIMH TIOHATHSIMH JOCTHYb
JOCTaTOYHO TPYAHO, TOCKONBKY KOHKPETH3AILMH TIOUIEKAT  Pa3UgHBIE
CMBICIIOBLIE OTTEHKHM TOTO WIH HHOFO OLIEHOYHOrO MOHATHS NMPUMEHHUTENBHO K
KOHKPETHOH CHTYalMH, OTIMYAIOMEHCS HHAHBHAYaNbHOCTHIO

Ognnoli 13 OCHOBHBIX 33aiay ryaBbl 3 «OTaelbHbIE BHABI ONEHOTHBIX
MOHATHH TPaxKAaHCKOro NpaBa B MeXaHH3Me IOPHIHYECKOro BO3XelCTBHI»
SABAAETCA aHANU3 METOLONOTHYECKHX ACIEKTOB NMPUMEHEHHA HCCIIEAYEMBIX HOPM
npasa B 3™uX npenax ananu3upyercs xak poccuiickas, Tax M 3apyOexuas
MPaKTHKA MIPUMEHEHUA rPa’kKIaHCKO-IPABOBEIX HOPM C OIIEHOYHBIMH MOHATHAMH,
U C Yy4YeTOM HMECIOIMXCA B HAyyHOH JHTEpaType MHEHHi YCTaHARIMBAIOTCS
KPUTEPHUH JUIS OTpeleNIeHHs CONePKaHUA OTASTbHBIX OLEHOUHBIX OHATHI

B naparpade nepsom «HTepnpeTannoiiiasg XapaKTepHCTHKA MOHATHH
«Pa3yMHOCTb» OTMEYAETCS, YTO CMBICH Pa3yMHOCTH YCTAHABIAMUBAETCA HCXOHA U3
3HaYeHUA TOro NIpeiMeTa MM JefiCTBHA, B KAauecTBE ITPH3HAKa, KAyecTBa HIHM
CBOJICTBA KOTOpOTO, OHa BHICTYNAeT YKa3aHHBIE NOHATHSA XapaKTepPH3YIOTCA
KOJINYECTBEHHBIM NIPU3HAKOM, ONPEACIAEMbIM CPETHUMH MEPKaMH

B muccepraiuu Ha ocHOBE aHanu3a CyAcOHOH NPaKTHKH YCTaHABIMBAIOTCA
KPMTEpHH U1 ONpENElCHUA COACPXKAHHA NOHATHA «PasyMHBI CpOK» U
«pa3zymHas 1ieHa»

ObocHoBbIBaeTCS BHIBOI,  4TO,  HECMOTpA Ha pasnHyHyto cdepy
IIPUMEHECHHS OLICHOYHBIX IOHATHH «pa3yMHble ACHCTBHA» H «PasyMHBbIE MEPHI»,
3aKOHOJATENb BKJIAABIBACT B HUX €AUHEIH CMBICH - PALIMOHANBHOCTD, JIOTHYHOCTD,
3IpaBOMEICITHE, uenecoobpazHocTe,  Heobxomumyio  3a00TIMBOCTH M
OCMOTPHUTENIBHOCTb, MpPHHATHE pEIIEHHA C Y4YETOM HHTEPECOB YJaCTHHKOB
TPOXJAHCKOTO  TIPABOOTHOIIEHHA  ABTOPOM  BhIpa0AaTBIBAIOTCA  KPUTEPHH
Pa3yMHOCTH ACHCTBHII U MEp

Bo BropomM maparpage «VIHTepmperanMoHHAs  XapaKTepHCTHKA

«00BIYHOTO» AHANM3UPYIOTCA TaKHe OLEHOYHBIE MOHATHA, KaK «OOBIYHO
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npennaRnseMble TpeboBauuy», «oOBMHLIE YCIOBHA OKCIUTyaTauHu», «OORIYHBIC
YCNOBHS ITIPHEMKH», «OOBIYHBIE YCJIOBHA TpaXAaHCKOro o6opoTa», «OOBIYHO
B3UMaeMas lieHa», «IpeAMeTh oObMHON AoMaiiHeii o0cTaHOBKH H obuxonay,
«0oOblyHast  XO03A/iCTBEHHAas  JAEATENHHOCTHY, YCTAHABIHMBAIOTCS  KPHTEPHH
OfpefeNeHUs UX COJIEPXKAHUA B 3aBUCHMOCTH OT KOHKPETHEIX CHTyalui

B TperseM nmnaparpade «MHTeprnperanuoHHas XapaKTepHCTHKA
TPABOBLIX KOHCTPYKIMH ¢ HCHOJIb30BAHMEM MPH3HAKA CYLIECTBEHHOCTH»
ONpeNenstioTCs  KPUTEPHH CYLUECTBEHHOCTH HapylleHus 00s3aTensCTB, B TOM
YHCile CYWECTBEHHOTO HapyiieHus TpeboBanuii K KadecTBy, aHANM3HpyeTcs
MOHATHE «CYLLECTBEHHOE 3a0NMyXIeHHe», B HAaCTHOCTH, MCCIEAyeTcs BONpOC O
BO3MoxHOCTH npuMeHeHus ¢t 178 'K P® B uactu 3abimyxaeHus OTHOCHTENLHO
KauecTBa MpeaMeTa K JSHe:KHEBIM 0043aTe/ThCTBAM, YKa3hIBAeTCA IIPUMEPHBIH KpyT
Tex ssieHUi, coOuHTHii, $axToB, KOTOpPhlE MOryT OBITH NPU3HAHBI B KAa4eCcTBE
CYIECTBEHHBIX W3MEHEHMH 0OCTOSTENLCTB, YCTAHABIUBAIOTCA KPHTEPHU TaKOro
OLEHOYHOTO MOHATHA, KAK «CYLIECTBEHHOCTb IOMyIMEHHBIX HApyLICHHH» B
KOPIIOPaTHBHOM 3aKOHOJATENLCTBE

B naparpape 34 conepxurcs HMHTEpPNpeTaHHOHHAs XapaKTEPHCTHKA
NOHATHS «A00POCOBECTHOCTDbY,

ABTOpPOM OTMeYaeTcs, 4YTO 3aKOHOINATENb 3afcHCTBOBAN  NOHATHE
«100pOCOBECTHOCTEY B PA3NUUHEIX NPABOBHIX CHUTYalHsX, OTHOCAIHXCA K
Pa3TMYHREIM BHIAM IPRXKNAHCKO-NPAaBOBBIX OTHOLIEHHH, H HCCIEAyeMOE NMOHATHE
HE BO BeeX ciyuasx ero ucnonn3oBanus B 'K PO umeer onunaxoBoe 3HaueHue,
[O3TOMY [UIA ONpEJCHACHHA 3JIEMEHTOB, KOTOPBIE HeOOXOAHMO YYHTBIBATH NpH
ONMpefieNneHnH  COAEPXKAHHUA  COOTBETCTBYIOIIEH HOPMHEI, B  JAHCCEPTALNM
uccnexyercs NOHATHE «x00pOCOBECTHOCTEY TIPHMEHUTEILHO K
00653aTe/ILCTBEHHBIM, BEHHM H KOPIIOPATHBHBIM OTHOLIEHHAM

IlpuMenuTensHO K BeH[HBIM NPABOOTHOLIEHHSAM  aBTOP AaHAIM3HUpYeT

MOHATHE  «NOOPOCOBECTHRI  mpHoOperaTens»,  ONMpeNeHseT  KPUTEPHH
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J00pOCOBECTHOCTH KaK COCTAaBHOTO 3JIEMEHTA NPHOOpeTaTesbHON JABHOCTH;
HCCeRyeT NOHATHE «J00pOCOBECTHOCTHY, conepkanieecs B ct 220 'K PD

Janee ormewaercd, uro TpeGoBaHHME AOGPOCOBECTHOCTH B POCCHICKOM
3aKOHOMATENRCTBE 3aKPEIUIeTcs NPHMEHHTENBHO K NCMONHEHHI0 00A3aTeNbCTB
310 HaxoAHT OOBIACHEHHE B TOM, 4TO NPEACKa3yeMOCTh MOBEACHNHA OCHOBaHA Ha
YIAOBJIETBOPEHNH OXHIARHHIT YYaCTHUKA 0053aTENbCTBEHHOrO NPAaBOOTHOILEHHS, a
oHH 0a3HPYIOTCS Ha NPEACTABIEHHH O OOPOCOBECTHOM MOBEAEHHH B HCIONHEHUH
o643aTeNnbCcTBa Opyroit CTopoHoit

ABTOp TIPHXOAUT K BHIBOAY, YTO HEA0OPOCOBECTHHIl cyOBEKT - 3TO
CyObeKT, BHHOBHEIX B HCHUCIONHEHHHM WIH HEHAUICKAIMEM HCMOIHEHNH
rpaXIaHCKO-1IpaBoBOro obs3arenbcTBa  Kputepuem HemoOpocoBecTHOCTH, a
ClenoBaTeNnbHO, W HENpPaBOMEPHOCTH JAEHCTBMA 1HMuUA TpH  ONpEReNCHHH
COZICP)XaHHA OLICHOYHOrO MOHATHS JO/DKHA ABIATHEC rpyGas HEOCTOPOXKHOCTD,
KaX OTCYTCTBHE BCAKOH 3a00TIMBOCTH M OCMOTPHTENBHOCTH, npucyllefi no
ycnosusaM obopora oboMy yyacTHUKY WHBIMH COBaMu, JIALIO JOJBKHO 3HATh TO,
YTO 3HACT BCAKHIA, 10O OHO MPOCTO HE MOXKET HE 3HATh KaK OObIYHBIH YENOBEK

Janee  ykassiBaeTca, 4YTO B  KOPIOPAaTHBHOM  3aKOHOJATENILCTBE
I06pOCOBECTHOCTh YKA3BIBAETCA B KAYECTBE OLEHKH peanbHOro IMOBEAECHUS
PYKOBOAHMTENS B TOH MM MHOH KOHKPETHOH CHTyaIluH, OHAKO KPHTEPHEB TAKOH
OLEHKH 33aKOH HE CONEPXKHT, B CBA3M C YEM Ha OCHOBE MaTepHanoB cyaebHOI
MPaKTMKM H [PaKAAHCKO-PaBOBOH HOKTPHHBI aBTOPOM  pa3pabaThiBaloTCs
TIpU3HAKH, XapaxkTepH3yIHe X00pOCOBECTHOCTH ynpasiiomiero OrMmedaercs,
Y10 AEliCTBHA B Hpefenax pa3yMHOro NMpeAPHHHMATEIHCKOTO PHCKAa HE MOryT
pPaccMaTpHBATHCA KakK HenoOpoCoBECTHEIE

B 3akmiodenuu mNOABOAATCA MTOIH IIPOBEACHHOrO JUCCEPTALHOHHOIO

MCCNEN0BaHHU, HOPMYIIHPYIOTCA OCHOBHBIE BHIBOBI
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OCHOBHEI€E MOI0XEHUA AUCCEPTalyH OITyOIHKOBAHE B CIEAYOMUX paboTax

Pa6oTbl, ony0anKoBanHble B peleH3HPyeMbIX HAYYHbIX KYPHAJIAX H
M3/1aHusX, pekomenaoBanubix BAK nis ny6iankanus pe3yJsTaTon
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